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Dear Mr. Horn:

Air Carriers met in Miami on the 31 of January and the 1st of February
1996 in a meeting conducted in accordance with the Department’s Order 96-l-25
extending the carrier’s discussion immunity.

This is a report on that meeting and on the airlines’ continuing efforts to
secure and implement an intercarrier agreement to supplement the passenger
liability provisions of the Warsaw Convention.
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-David M. O’Connor
Regional Director, US

cc: Ms. Jennifer Richter, Dept. of State
Mr. Gary Allen, Dept. of Justice
Mr. Lorne Clark, General Counsel, IATA
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IATA
Report of Meeting of the IATA Legal Advisory Subcommittee on

Passenger Liability, Miami 31 January - 1 February 1996

Following receipt of DOT Immunity Extension Order No 96-l-25 of 23 January 1996, a
Subcommittee meeting was convened in Miami 3 1 January - 1 February 1996 to discuss
implementation of the IATA Intercarrier Agreement (IIA), opened for signature in
Kuala Lumpur 3 1 October 1995.

As required by the Immunity Order, representatives of the US government were invited,
but were unable to participate. In addition to the appointed Subcommittee members, US
carriers and representatives of all airlines signatory to the IIA were invited to the Miami
meeting.

The Subcommittee session was chaired by Mr Cameron DesBois (Air Canada) and
attended by representatives of 24 airlines, 5 Regional Airline Associations and the
European Commission (DG VII). The list of participants is set out in Annex 1, the
Agenda in Annex 2 and the list of documents provided for the meeting in Annex 3.

To put the discussions in appropriate perspective and to brief participants who had not
been fully involved in the Airline Liability Conference exercise, the Chairman gave a
brief introductory slide presentation. This is attached as Annex 4.

The discussion on the remaining Agenda items focussed mainly on the following issues:

+ the principle of waiver by the airlines of the Warsaw Convention limitation of liability
+ implementation of the IL4
+ whether implementation should include any element of “strict liability”, and if so up to

what amount
+ the “law of the domicile” provision as referred to in the IIA
+ a “fifth jurisdiction” (in addition to the four jurisdictions specified in Warsaw

Convention Article 28)
+ additional IIA implementation options to be available to carriers
+ Alternative dispute resolution (arbitration)
+ reports to Governments

Waiver of Warsaw Convention limitation of liabilitv

The Subcommittee reaffirmed the basic provision in the IIA that signatory carriers
are obliged to “take action” to waive the Warsaw Convention Article 22 (1)
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limitation on liability, irrespective of how the recoverable compensatory damages
were to be determined.

Implementation of the IL4

The Subcommittee reaffirmed that the IIA could be implemented by means of
individual tariff filings acceptable to governments (as in the existing situation
respecting Japanese airlines), or by means of an implementing Intercarrier
Agreement acceptable to governments. After some discussion, the members of the
Subcommittee agreed that an Intercarrier Implementation Agreement (IIAz)
should be developed in Miami.

Strict liability, and if so UP to what amount

The Subcommittee agreed that carriers should, in principle, waive their Warsaw
Convention Article 20( 1) defence vis-a-vis passengers up to an amount no higher
than SDRs 100.000. Nevertheless, as indicated below and set out in IIAz, carriers
would still have the option of retaining this defence, either in whole or in part, on
specifically identified routes, subject to authorisation of the governments
concerned.

Law of the domicile in the IIA

The IIA provision regarding determination of damages by reference to domiciliary
law is spelled out more precisely in I&. Use of this provision is at the option of
the carrier, as indicated in the IIA.

Fifth iurisdiction

Noting that US carriers continued to believe that I& should deal with this issue, all
other Subcommittee members made it clear that they cannot accept the ‘YilIh
jurisdiction” and insisted that this could only be addressed by governments in the
context of eventual amendment of the Warsaw Convention. Working Paper 5 of
the meeting documentation sets out an authoritative legal opinion containing the
following unequivocal assertion: “states parties to the Convention  are bound by
these provisions  and cannot, without ignoring their obligations, allow passenger
actions  in jurisdictions  other than those which are$xed by the list in Article 28”.

Additional IL4 implementation options

Reviewing the results of the Drafting Committee deliberations, most of the
Subcommittee members agreed to include in the text of IIAz two specific carrier
options in addition to applicability of the law of the domicile for determination of
damages. These options allow for incorporating in the conditions of carriage of
provisions for the retention of Warsaw Convention defences on particular routes, if

MMREPT2.2/15/96
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authorised by government, and retention of Convention limitation of liability as
well as defences vis-a-vis “public social insurance or similar bodies”.

Alternative dispute resolution (arbitration)

Working Paper 8 of the meeting documentation sets out a proposal on development
of an alternative dispute resolution mechanism. Taking into account this approach
could, possibly, go some way towards meeting US government concerns that its
citizens or permanent residents impeded from litigating in the US should
nevertheless have access to a US forum, the Subcommittee agreed that at least two
carriers should be members of the IATAKC Working Party(WP). Subsequently,
the representatives of Air France and Swissair accepted to participate in the WP, a
meeting of which is scheduled in Paris 1 March 1996.

A Drafting Committee composed of Subcommittee Chairman DesBois  and
representatives of British Airways, KLM, Swissair and Japan Airlines, assisted by the
IATA Secretariat, met on 3 1 January and submitted a proposed IIAz to the full
Subcommittee on 1 February. After detailed discussion and incorporation of suggested
revisions, the Chairman called for an indicative vote on the text of the Intercarrier
Implementation Agreement. All Subcommittee members, with the exception of the two
US carrier representatives who abstained, expressed agreement with the document,
subject to editorial corrections which were left to the Secretariat

Report to governments

The Subcommittee agreed with the US carriers’ suggestion that, in advance of formally
filing the Report of the Miami meeting (as required by the Immunity Order), the IATA
Secretariat should arrange for an information exchange meeting with DOT as soon as
mutually convenient. In particular this would allow non-US carriers to present their
views on IL4 implementation, and the background to the drafting of IN, directly to US
officials. (A meeting was subsequently organised in Washington on 14 February 1996.)
The European carrier representatives also agreed that, following the 14 February meeting
of the AEA on liability issues, those airlines would make known their views on IL4
implementation to ECAC and to the European Commission.

The text of I&, as fmalised by the Secretariat, is attached as Annex 5 to this Report.

hJIAREPT2.2/15/96
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Annex 1

IATA Legal Advisory Subcommittee on Passenger Liability
Miami, 31 January - 1 February 1996

List of Participants

Member Airline Lust Name/First Name
Air Afrique Alzouma Maimouna Toure
Air Canada DesBois Cameron *
Ai r  F rance Folliot Michel Cl.
Air Malta Spiteri Christopher
Air Mauritius Poonoosamy Vijay *
Air New Zealand Mercer Anthony *
American Airlines McNamara  Anne *
American Airlines Brashear  Jim
British Airways Walder Ken *
British Airways Jasinski Paul
Canadian Airlines Intl Fredeen Kenneth *
Delta Airlines Parkerson John
Delta Airlines (Rep) Mayo Gerry
Egyptair (also representing AACO) Sherif Hussein
Egyptair Hafez Ahmed
Finnair Jussila Pekka
Japan Airlines Abe Koichi *
Japan Airlines Miyoshi Susumu
Japan Airlines Tompkins, Jr George
KLM Mooyaart Leslie *
Lufthansa
Lufthansa
Mexicana a

Santangelo Anthony A.
Mtlller-Rostin Wolf
Papkin D. Robert (also Rep for VASP & AVENSA) 1

Sabena
SAS
SAS
South African Airways
South African Airways
Swissair
TACA .
V A R I G

Moulaert A.
Lonnkvist  Mats *
Westerstad Hans
Le Roux Danie
Orrie, Gasant
Hodel Andres *
De Montenegro Ana
De Jesus e Silva Thadeu

* LAG Member
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Governments
EU Commission 1 Colucci Anna

Regional Associations
A A C O
AlTAL
AEA
ATA
ATA
O A A

Represented by Egyptair  Rep
Vasquez Rocha Ernest0
Frisque Marc
Warren Robert
Dean Warren (ATA outside counsel)
Chua Carlos

Secretariat

IATA Clark Lome
IATA Donald Robert
IATA O’Connor David
IATA MacLeod  Anita
IATA Counsel Rein Bert

MIA-PART-2Feb96
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Annex 2

IATA Legal Advisory Subcommittee on Passenger Liability
Miami, 31 January - 1 February 1996

AGENDA

Item 1
/tern 2

Item 3

/tern 4

Chairman’s Welcome and Opening Remarks
Secretariat Review of Meeting Documentation
(List attached)
Slide Presentation by Chairman
(hard copies to be distributed)

Implementation of Intercarrier Agreement

a) Methods of Implementation

l Tariff Filings Already Accepted by Government
- Japanese carriers

+ Special Contract/New Tariff Filings to be Submitted to Government
- under consideration by other carriers

6 a “Subsidiary intercarrier Agreement”, Binding on Participating Carriers
- to be filed with Government

+ Government-Imposed Implementation
m ECAC Recommendations/

European Commission Proposal

b) Draft Special Contract

=B Waiver of limits
=P Article 20 Defences
3 Law of the domicile

c) Draft Subsidiary Intercarrier Agreement

d) IIA Encouragement

kern 5
item 6
/tern 7
/tern 8

Insurance Related Issues

“Fifth Jurisdiction” (taking into account Warsaw Article 28)

Electronic Ticketing and the Warsaw Convention System

IATA/ICC Working Party on Aviation Liability Disputes Resolution
(Arbitration) - Proposed Airline Membership

Item 9 Follow up Action, including filing IIA with Government authorities

/tern 10 Next Meeting
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Annex 3

IATA Legal Advisory Subcommittee on Passenger Liability
Miami, 3j January - 1 February 1996

Index of Documentation
(Revised)

IATA Intercarrier Agreement and List of Signatories as at 25 January 7996

US DOT Order 96-l-25 Granting Continued Discussion Authority -
23 January 7996
Legal Opinion Concerning DOT Order 96-l-25

European Commission Proposal for a Council Regulation on Air Carrier
Liability in case of Air Accidents - 20 December 7995

Papers Submitted to Legal Advisory Subcommittee by

l Scandinavian Airlines System - 78 January 7996

l Swissair - 22 January 7996

l Japan Airlines - 22 January 7996

l Transaero Airlines (pending)

l AITAL - 79 January 7996
Outside Legal Opinion on “Fifth Jurisdiction” - 70 December 7995

Paper on Indemnification of Damages in France - 27 October 7995

Paper on Electronic Ticketing and the Warsaw System

IATAIICC Aviation Liability Disputes Resolution (Arbitration)

lnforma tion Papers

Lloyd’s Aviation Law Article Vol. 14, No. 23 - “IATA Intercarrier Agreement -
The Trojan Horse for a fifth jurisdiction?” - 7 December 7995

Wall Street Journal Article: “EU Takes Tough Stance on Airline Liability” -
27 December 1995

Summary of US Supreme Court Ruling in Zicherman v. Korean Air Lines
Case - 76 January 7996

Air Malta Group: Re Risk Management (Article in Aviation Europe,
Vol. 5 Issue 48 of 14 December 1995); to be followed up by explanation from
Air Malta Representative

Extract from Minutes taken at the 51st IATA AGM, Kuala Lumpur,
30-31 October 1995 - IATA Intercarrier Agreement

WP I.

WP 2.

WP 2-A

WP 3.

WP 4-A

WP 4-B

WP 4-c

WP 4-D

WP 4-E
WP 5.

WP 6.

WP 7.

WP 8.

Info Paper 1.

Info Paper 2.

Info Paper 3.

Info Paper 4.
(Withdrawn)

Info Paper 5.
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Slide Presentation
to

Legal Advisory
Subcommittee Meeting

Miami, 31 January - 1 February 1996
IATA Intercarrier Agreement (IIA)



Current/Pre-IIA
Implementation Liability Limits

1929

1955

1966

Governme
977%osed liability limits SDR 100,000

n

Australiaq! Cf!arLiA
Liability
000 strict)
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Gross premiums paid for ALL insurance by the
world’s scheduled airlines in 1994:

USD 1.5 billion *
* Source: Skandia Insurance

Total operating costs for the world% scheduled
airlines:

USD 239.5 billion **
** Source: ICAO Financial Results for 1994 (excluding domestic FSU)

?



1995 IATA Intercarrier
Agreement (IIA)

fa ilitate de
ca\riage

lopment of individual conditions of
a*&iff filings

into accou applicable governmental regulations

l revise/terminate 1966 M.ontreal Agreement

l encourage widespr d implementation by carriers

l come into effect 1 N mber 1996 (or on receipt of
government approva



Lloyd’s Aviation Law
(1 November 1995) Reaction to IIA:

“In what must be regarded as the most dramatic development
in the 66 year history of the Warsaw Convention, the Members
of IATA at their AGM in Kuala Lumpur on October 30,1995
unanimously approved and adopted an intercarrier agreement
which, when put into effect, will result in the waiver by
signatory IATA carriers of the limitation on recoverable
damages for passenger injury or death provided by the 1929
Warsaw Convention, the 1955 Hague Protocol and the 1966
Montreal Agreement. The long awaited ratification and
coming into force of the 1975 Montreal Additional Protocol
No. 3 (MAP 3) will now become a moot issue . . . . . . . . . . . ...”

c



A. Governmental Reaction to IIA:

US Department of Transportation (Immunity Order 95-12-
14, Washington DC, 11 December 1995) -

“We believe that IATA has made remarkable progress
towards achieving a liability system that will benefit
passengers and carriers alike by removing artificial liability
limitations which have been a constant source of litigation
and have deprived international airline passengers of full
recoveries for their proven damages.”



B. Governmental Reaction to IIA:

European Commission (Brussels, Proposal for a Council
Regulation, 20 December 1995):
“An intercarrier agreement was agreed in Kuala Lumpur at the
IATA AGM (30 October 1995) and signed by 12 major world
carriers . . . . . . . The solution agreed by IATA waives the limitation of
liability in Article 22 of the Warsaw Convention with respect to the
liability of-the participating air carriers. Recoverable compensatory
damages might be determined and awarded by reference to the law
of the domicile of the passenger. The Intercarrier Agreement is a
minimum common denominator. If carriers on a voluntary basis, or
obliged by their governments would like to offer more, they would
be able to do SO?



Number of IIA Signatories
as of 24 January 1996: [25]

Europe - 10

Africa - 6

Latin America - 4

North America/Caribbean - 3

Asia-Pacific - 2



1995 IATA Intercarrier
Agreement Implementation

JAfford Passengers Full Recoverable Compensatory Damages
(unspecified liability coverage i.e. no artificial limits)

Or
JAfford Passengers Full Recoverable Compensatory Damages

calculated according to the law of the passenger’s domicile
and

dEncourage other airlines to apply the terms of the IIA

Options:
l Retain/Waive (up to fixed amount?)

Warsaw Hague Defences (Article 20)
> “Up front” payments to claimants
b Alternative disputes resolution (e.g. arbitration)
k “Fifth Jurisdiction”n
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*3s --=ztrz 1995 IATA Intercarrier

Agreement Implementation’
Methods of Compliance:
l Tariff Filings as Already Accepted by Government

- Japanese carriers
l Special Contract/New Tariff Filings to be Submitted

to Government
- under consideration by other carriers

k a “Subsidiary Intercarrier Agreement” Binding on
Participating Carriers

- to befiled with Government
k Government-Imposed Implementation

- e.g. 1995 European Commission Proposal



IIA Implementation
Objectives

b Maintain Universal Warsaw System Framework

b Promote Global Harmonisation of IIA Implementation

b Bring IIA into Effect by 1 November 1996

b Limit Divergences in Ticket Notice Provisions

b Simplify Interlining Between Carriers

b Provide Significant Benefits to Travdling Public

b Reduce Litigation and Attendant Expenses
1 1
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&?a\-*#ii? International Air Transport Association

/ATA IATA Building, 2000 Peel Street, Montreal. Quebec, Canada H3A 2R4
Telephone:(514)844-6311 Fax: (514)844-5286  Telex:05267627 Cables:lATAMONTREAL

MEMORANDUM

To: Participants, IATA Legal Advisory Subcommittee on
Passenger Liability

From: Lome S. Clark

Date: 25 January 1996

Ref: Y/3401-D

Subject : IATA Legal Advisory Subcommittee on Passenger Liability
Miami, 31 January - 1 February 1996
Agenda and Documentation

Attached please find the Agenda and Documentation for the above meeting
which will convene at 0900 hours on Wednesday 31 January 1996 at the
Miami Airport Hilton and Towers, Salon 4.

With best regards.

Lorne S. Clark
General Counsel and Corporate Secretary

Att.



Annex 5

AGREEMENT IMPLEMENTING THE IATA INTERCARRIER  AGREEMENT

I Pursuant to the IATA Intercarrier Agreement of 3 1 October 1995. the undersigned carriers
agree to implement said Agreement by incorporating in their conditions of carriage and
tariffs, where necessary, the following:

I. (CARRIER] shall not invoke the limitation of liability in Article 22(l) of the
Convention as to any claim for compensatory damages arising under Article I7 of the
Convention for death or bodily injury.

2. (CARRIER] shall not avail itself of any defences under Article 20(l) of the
Convention with respect to that portion of such claims which does not exceed
100,000 SDRs* [unless option H(2) is used 1.

3. Except as otherwise provided in paragraphs I and 2 hereof, (CARRIER) reserves all
defences available under the Convention to such claims and, with respect to third
parties, also reserves all rights of recourse, contribution or indemnity in accordance
with applicable law.

II At the option of the carrier, the conditions of carriage and tariffs also may include
provisions incorporating the following :

1. (CARRIER) agrees that subject to applicable law, recoverable compensatory damages
for such claims may be determined by reference to the law of the domicile or
permanent residence of the passenger.

2. (CARRIER] shall not avail itself of any defences under Article 20(l) of the
Convention wtth respect to that portion of such claims which does not exceed 100,000
SDRs, except that such waiver of defences is limited to the amounts shown below for
the routes indicated, as may be authorised by governments concerned with the
transportation involved.

3. Neither the waiver of limits nor the waiver of defence  shall be applicable in respect of
claims made by public social insurance or similar bodies whether for indemnity or
contribution or acquired by way of subrogation or assignment.

Such claims of third parties shall be subject to the limit in Article 22(I) and to the
defences under Article 20(l) of the Convention. The carrier will compensate the
passenger or his dependents for proven compensatory damages in excess of payments
received from any public social insurance or similar body.

III I. This Agreement may be signed in any number of counterparts, all of which shall
constitute one Agreement. Any carrier may become patty to this Agreement by signing
a counterpart hereof and depositing it with the Director General of the International
Air Transport Association (IATA).

2. Any carrier party hereto may withdraw from this Agreement by giving twelve
( 12) months’ written notice of withdrawal to the Director General of IATA and to ihe
other carriers parties to the Agreement.

3. The Director General of IATA shall declare this Agreement effective on
November 1st. 1996 or such later date as all requisite Government approvals have been
obtained for this Agreement and the IATA Intercarrier  Agreement of 3 I October 1995.

Signed this -day of

* Ddlned  if necessary

IIAZ-MIAIFEB%

1996



IATA Legal Advisory Subcommittee on Passenger Liability
Miami, 31 January - 1 February 1996

AGENDA

Item 1

Item 2

/tern 3

Item 4

Chairman’s Welcome and Opening Remarks

Secretariat Review of Meeting Documentation
(List attached)

Slide Presentation by Chairman
(hard copies to be distributed)

Implementation of Intercarrier Agreement

a) Methods of Implementation

+ Tariff Filings Already Accepted by Government
- Japanese carriers

+ Special Contract/New Tariff Filings to be Submitted to Government
m under consideration by other carriers

4 a “Subsidiary Intercarrier Agreement?, Binding on Participating Carriers
- to be filed with Government

+ Government-Imposed Implementation ‘i
- ECAC Recommendations/

European Commission Proposal

b) Draft Special Contract

=a Waiver of limits
3 Article 20 Defences
--r’ Law of the domicile

c) Draft Subsidiary Intercarrier Agreement

d) IIA Encouragement

Item 5

Item 6

Item 7

Item 8

Insurance Related Issues

“Fifth Jurisdiction” (taking into account Warsaw Article 28)
Electronic Ticketing and the Warsaw Convention System

IATAIICC Working Party on Aviation Liability Disputes Resolution
(Arbitration) - Proposed Airline Membership

Item 9 Follow up Action, including filing IIA with Government authorities

Item 10 Next Meeting



IATA Legal Advisory Subcommittee on Passenger Liability
Miami, 31 January - 1 February 1996

Index of Documentation,

IATA Intercarrier Agreement and List of Signatories as at 25 January 7996

US DOT Order 96-l-25 Granting Continued Discussion Authority -
23 January 1996

European Commission Proposal for a Council Regulation on Air Carrier
Liability in case of Air Accidents - 20 December 7995

Papers Submitted to Legal Advisory Subcommittee by

l Scandinavian Airlines System - 78 January 7996

l Swissair - 22 January 7996

l Japan Airlines - 22 January 7996

l Transaero Airlines (pending)

l AITAL - 79 January 7996

l ATA - (pending)

WP 1.

WP 2.

WP 3.

Outside Legal Opinion on “Fifth Jurisdiction” - 70 December 7995

Paper on Indemnification of Damages in France - 27 October 7995

Paper on Electronic Ticketing and the Warsaw System (pending)

Proposal re IATA/ICC Working Party on Aviation Liability Disputes Resolution
(Arbitration) - (pending)

WP 4-A

WP 4-B

WP 4-c

WP 4-D

WP 4-E

WP 4-F

WP 5.

WP 6.

WP 7.

WP 8.

Information Papers

Lloyd’s Aviation Law Article Vol. 14, No. 23 - “IATA Intercarrier Agreement -
The Trojan Horse for a fifth jurisdiction?” - 7 December 7995

Wall Street Journal Article: “EU Takes Tough Stance on Airline Liability” -
27 December 7995

Summary of US Supreme Court Ruling in Zicherman v. Korean Air Lines
Case - 76 January 7996
Air Malta Group: Re Risk Management (Article in Aviation Europe,
Vol. 5 Issue 48 of 14 December 1995); to be followed up by explanation from
Air Malta Representative

Info Paper 1.

Info Paper 2.

info Paper 3.

Info Paper 4.



IATA Legal Advisory Subcommittee on Passenger Liability
Miami, 31 January - 1 February 1996

List of Participants

Member Airline Lust Name/First Name
Air Afi-iaue Toure Maimouna Alzouma
Air Canada
Air France
Air Malta
Air Mauritius
Air New Zealand
American Airlines
American Airlines

IAvianca

DesBois  Cameron *
Folliot Michel G.
Spiteri Christopher
Poonoosamy Vijay *
Mercer Anthony *
Brashear Jim
McNamara Anne *

1 Dueri Eduardo
British Ainvays
British Airways
Canadian Airlines Intl
Delta Airlines
Delta Airlines (Rep)

1 Egyptair

Jasinski Paul
Walder Ken *
Fredeen Kenneth *
Parkinson John
Mayo Gerry

1 Hafez Ahmed
Egyptair
Finnair

1 Japan Airlines
Japan Airlines
Japan Airlines
KLM
Lufthansa
Malaysia Airlines
Mexicana
SAS
SAS
South African Airways
South African Airways
S wissair

S herif Hussein
Jussila Pekka

1 Abe Koichi * I
Miyoshi Susumu
Tompkins, Jr George
Mooyaart Leslie *
A-Frowein Bettina
Nik Adeeb Nadimah
Papkin D. Robert (dso Rep for VASP & AVENSA)

Lijnnkvist Mats *
Westerstad Hans
Le Roux Danie
Orrie, Gasant
Hodel Andres *

TACA
VARIG

De Montenegro Ana
De Jesus e Silva Thadeu

* LAG Member
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Governments
1 EU Commission 1 Colucci Anna I

Retinal Associations
pITAL 1 Vasquez Rocha Ernest0

AEA
ATA

1 OAA

Frisque Marc
Warren Robert

1 Chua Carlos

Secretariat

IATA
IATA
IATA
IATA

Clark Lome
Donald Robert
O’Connor David
MacLeod Anita

1 IATA Counsel rRein Bert 1
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fATA WP 1.
INTERCARRIER AGREEMENT ON

PASSENGER LIABILITY

WHEREAS: The Warsaw Convention system is of great benefit to international air
transportation; and

NOTING THAT: The Convention’s limits of liability, which have not been amended since
1955, are now grossly inadequate in most countries and that international airlines have
previously acted together to increase them to the benefit of passengers;

The undersigned carriers agree

1. To take action to waive the limitation of liability on recoverable compensatory
damages in Article 22 paragraph 1 of the Warsaw Convention* as to claims for death,
wounding or other bodily injury of a passenger within the meaning of Article 17 of the
Convention, so that recoverable compensatory damages may be determined and awarded by
reference to the law of the domicile of the passenger.

2. To reserve all available defences pursuant to the provisions of the Convention;
nevertheless, any carrier may waive any defence, including the waiver of any defence up to a
specified monetary amount of recoverable compensatory damages, as circumstances may
warrant.

3. To reserve their rights of recourse against any other person, including rights of
contribution or indemnity, with respect to any sums paid by the carrier.

4. To encourage other airlines involved in the international carriage of passengers to
apply the terms of this Agreement to such carriage.

5. To implement the provisions of this Agreement no later than 1 November 1996 or
upon receipt of requisite government approvals, whichever is later.

6. That nothing in this Agreement shall affect the rights of the passenger or the claimant
otherwise available under the Convention.

7. That this Agreement may be signed in any number of counterparts, all of which shall
constitute one Agreement. Any carrier may become a party to this Agreement by signing a
counterpart hereof and depositing it with the Director General of the International Air
Transport Association (IATA).

8. That any carrier party hereto may withdraw from this Agreement by giving twelve
(12) months’ written notice of withdrawal to the Director General of IATA and to the other
carriers parties to the Agreement.

Signed this day of 199-

’ ” WARSAW CONVENTION” as used herein means the Convention for the Unification of Certain Rules
Relating to International Carriage  by Air signed at Warsaw, 12th October 1929, or that Convention as amended
at The Hague, 28th September  1955, whichever  may be applicable.



INTERCARRIER AGREEMENT ON PASSENGER LIABILITY

EXPLANATORY NOTE

The Inter-carrier Agreement is an “umbrella accord”; the precise legal
rights and responsibilities of the signatory carriers with respect to passengers will
be spelled out in the applicable Conditions of Carriage and tariff filings.

The carriers signatory to the Agreement undertake to waive such
limitations of liability as are set out in the Warsaw Convention (1929) The Hague
Protocol (1955), the Montreal Agreement of 1966, and/or limits they may have
previously agreed to implement or were required by Governments to implement.

Such waiver by a carrier may be made conditional on the law of the
domicile of the passenger governing the calculation of the recoverable
compensatory damages under the Intercarrier Agreement. But this is an option.
Should a carrier wish to waive the limits of liability but not insist on the law of the
domicile of the passenger governing the calculation of the recoverable
compensatory damages, or not be so required by a governmental authority, it
may rely on the law of the court to which the case is submitted.

The Warsaw Convention system defences will remain available, in
whole or in part, to the carriers signatory to the Agreement, unless a carrier
decides to waive them or is so required by a governmental authority.



List of Carriers Signatories to the IATA Intercarrier Agreement
As at 24 January 1996

Carrier Date of Signature
1. Air Canada 31 Oct95
2. Air Mauritius 31 Ott 95
3. Austrian Airlines 31 Ott 95
4. Canadian Airlines Intl 31 Ott 95
5 .  Egyptair
6. Japan Airlines

31 Oct95
31 Ott 95

7. KLM Royal Dutch Airlines 31 Ott 95
8. Saudi Arabian Airlines 31 Ott 95
9. Scandinavian Airlines System 31 Ott 95
101 South African Airways
11.

13 1 Aer Lingus

Swissair

141

12.

Finnair

TACA

I31 Oct95

09

31 Ott

Dee 95

95

11

31

Dec95

Ott 95

15. Icelandair
16, Aeromexpress
171 LAPSA Air Paraguav

11 Dee 95
11 Dee 95
12Dec95

r

18. Kenya Airways
19. Air Afriaue

13Dec95
14 Dee 95

20. Croatia Airlines 15 Dee 95
2 1. Trinidad & Tobago BWIA International 15 Dee 95
22. Jet Airways (India)
23. Varig S.A.
24, TAP Air Pox-meal

18Dec95
19 Dee 95
20 Dee 95

251 Air UK Groun  Limited 1 1 I Jan 96

IIASIG96.DOC
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WP 2.

Order 96-L-25

UNITED STATES OF AMERlCA
DEPARTMENT OF TRANSPORTATION - JAM 2 3 t9?6

OFFICE OF THE SECRETARY
WASHINGTON, D.C.

Issued by the Department of Transportation
on the 23rd day of January, 1996

International  Air Transport Association

AGREEMENT RELATWGTOLXABUtITY

LIbftWT’XONS OF THE WARSAW CONvENTION
Docket OS’&95,232

(49152)

ORDERGRAN'llh!G  CONTINUED DISCUSSION AUTHORITY

By Orders 95-2-44, and 957- 15, the Department  gsbnkd and extended discussion
authority and antitfUst immunity to IATA for the purpose of reaching an Agreement
among carriers  to waive the liability limits of the Warsaw Convention. In Order  95-Z-
44 we agreed with DATA that the Montreal intercarrier Agreement of 1966 (Montreal
Agreement)  must be brought up to date, and we set forth guidelines for such M
agfeement which reflect  the basic objectives which we have pursued  in our efforts to
secure ratificstion  of the Montreal Protocols and crcstion of a supplemental
compensation plan. 1 Order 95-7-H incorporated the sam guidelines. The dkus8ion
authority expired on December 3 1,19%

As a result of the SATA discussions, an IATA Intercarrier  Amment @A) was
unanimously endorsed at the ,MTA Annual General Meeting in Kuala Lumpur on
October 31, 1995, which requires signatory carriers to take action, by IUovember 1,
1996, to waive &e Convention’s limitation of passenger liability, “SO that rtioverable
compensatory damages may be detcmined and awarded by reference to the law of the
do@ile of the passen&’ and to encourage other carriers to do the same? The

-

i Order 95-24, at pp. 2 and 3. .

2 IATA hu provi&d aa lament wit&~ copids  111 the firrd resoiutian and the IntCZCarrief  A#wment in
a letter &cd  November 27, 1995
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Agreement leaves the technical details of implementation to the carriers, subject to
requirements of Governments in connection with approval of the Agreement and other
implementing Agreements,

On December 22, 1995, IATA filed a request for extension of the discussion authority
and antitrust immunity for a pctidd of ninety days, until April 1, 1996.3 IATA urges that
continued discussion authority and immunity is needed to consider whether there is a
need for a specific Mwarrier  a@lreement on implementation of the IIA, which is not
specific in its terms; the terms of any such agreement; whether there is sufficient
consensus to reach such an agreement: and the relatiofiship of any such agreement to
efforts to seek approval of the IIA. IATA also quests a technical revision to the
conditions aached to its p=vious immunity in Order 95-7-15,  tri the extent that IATA,
as distinct from CM. caniers required to attend all sessions, would be responsible for
reporting to the Department on a 24 hour basis&’

Answers 9 in support of IATA’s  Petition were ftied by Air Canada, British Airways,
Japan &lines and the Asociacion Intemacional de Transporte A~IYSO Latinamericano.

We have d=ided  to grant IATA’s  petition fot continued discussion authority and
antiwst immunity to the extent set forth in this Order, We will authorize discussions
“direc& toward  producing an acceptable pasbCnger  liability regime under the Warsaw
convention .” We will also make the requested technical revi@ons  to the U.S. ixtnicr
reporting requirement.

Given the apparent confusion Egarding the scope of the j-unity granted by our recent
orders, we believe it advisable to elaborate on the scope of the immunity granted here.
LATA suggests that immunity should be sufficient to consider the views of many
carriers that a further implementing Agreement is not necessary. ‘we would consider the
immunity granted as sufficient to pennit carriet8,  on M individual basis, to express  their

3 IN’,4 states that its rcqwotcd cxfensioa of the discussion buthority and  antkurt immunity  should be
issued in lieu of the cibcusrion 8a~thority and immunity Mued to the Air ‘haasp~rr Association of America
(ATA) and IATA in Order 95-12-14  “to dev&p an inmrcarrier rgrocment far impiemsatation of the
tATA In-w Agreement in a manner which adequately EMU the DepHmcnt’8 guideline6 as
specified  in Order PS-2-44”, which it euggert6 rhould be rucpended  king the @ad its requssti
authority k iwuegi. IX’l’A states that, in the cunsnt Petition, it reek8 romewhat bmadet discussion
authority and immunity than panted  in Order 95-12-14.

4 IATA &crwi,e sum the co&ions in O&r 95-7-H. Specifically it does not object to the
rcqutirncnt of US. ca&f attendance at all meetings, work@ FoUp8,  Ctc., or that the U.S. cItficn be
directed to report. (The condition regcuding  U.S. carrier @porting ~1s sdded in Order 95-7-15  when the
original conditiona  wm moMed at ItATA.6  roquert 10 permit  di6Mhn6  outtide Of Wmhington,  b.C. )

3 IATA rtqueatcd  a 6hertened answer period, and by Notice rewed Juluary 3.19%.  the Department 6et
January 9, 1996,66  the datt answen would be due.
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views in this regard. 6 However, the approved objective of these discussions is to amtve
at an Agreement designed to ensure that a single liability re,simc which adequately
meets the Depmment’s Guidelines will be in effect for all passcn,ocrs  on Rights to and
from fie United States,  and hopefully for most flights throughout the world. It is our
understanding that fATA shares this objective, since its original application expressed
IATA’s desire to x&se and update the Montreal  Agreement and the IIA which IATA
endorsed in Kuala Lumpur recognilts that the Warsaw Convention system is of great
benefit to international air transportation,

We recognize, although regretfully, that it may not be possible to reach unanimity on an
Agrccmenc  for worldwide application. 7 The absence of unanimity, or even a taqge
worldwide consensus for areas other than to and f?om the U.S., s)lould not, however,
deter the efforts to achieve the maximum U.S. and foreign carrier participation in the
development of a single liability regime that conforms to the Department’s guidelines to
be applicable to and from the United States.8

We therefore find that the discussion authority granted here is necessary to meet a
serious transportation need and will provide important public benefits which Cannot be
met by masonably available and materially less anticompetitive alternatives, Since
implcmentUn  of the discussion authority and Agreemmta will be dependent on the
grant of antitrust immunity, we also find that grant of such immunity meets the
standards of the Act, and wWbe  in the public interest, Our discussion author&y, and the
antitrust immunity granted by this Order, will extend to all carriers  participating in the
discussions or approved agreements, ttgWdIe8S of whether  they are members of IATA.

We will metvc the right to modify this order, and its conditions, at a@ time as may be
required in the public intcrest.

6 We would not coasfdcr, however, that  the immunity would extend to any colkive undeatinding  thar
there should be m ouch AFment.

7 We note, in thir ragard, that the BU is proceeding to develop and  conaidet  regulation  that would
implement the M far EU cutien in accordarrcc with EU rrquitcrnmtf  , We would prefer ta bebc our
proposed regulations OR an agr#mcnt developed by the caker8 and approve4 by us, if r;ucb M a@eement
is possible.

+a mm, WC will  not up& Or&r 95-1244.  As we rrated in that Order, it would b our preference  for
diroussiong to proceed  wuJar the auspims of IATA, in order to crcltc 88 wide, u\ 8pphkti6n  ld poarible.
NevertMa,  WC b&eve that ATA should also have immunity to conriauo dbcukmr, with full
psrticlpation of foreign carriers, in the event that IATA is unable or unwil&iog  ta proceed 06 this basis.
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ACCORDINGLY:

1. The Department  approves,  under section 4 1308 of Title 49 of the United States
Code, until April 1, 1996, to the extent provided herein, the request filed by IKI’A in
Docket OST-95-232 for continued discussion authoriry directed toward producing an
acceptable passenger’ liability regime under the Warsaw Convention, subject  to the
mstrktions listed below;

2. The Depmment exempts XATA and any other persons participating in the
discussions appmvcd by this order from the operation of the antitrust laws under section
4 1309  of Title 49 of the United States Code:

3, The Department’s  approval is subject to the following conditions;

(a) Advance notice of any meetQ for discussions covered by this wder shall be
given to all U.S. carriers participating in the meeting, and the U.S. Departments of
Transportation, State and Justice;

(b) Representatives of the entities 1.isted  in subparagraph
permitted to attend ail meetings authorized by this Order,

00 above shall be

(c) A U.S.  air carrier rep=sentativt  designated by the Air Transport Association
of America shall be in attendance at all meetings, tikussions,  working $roupS,  drafting
groups, or other discu98ions covered by this order, to the extent that the discussions may
have any bearing on matters within the scope of the Guidelines set fozth in Order 952-
44:

(d) The designated US canjer  representative(s) attending all such discussions
shall be authorized to report fully and continually to the Dcpartrnent  on the substance,
nature and progwe of such discussions, by telephone or otherwise, within 24 hours
after an)r such discussion, and shall be authorized to submit all chfla, working papers or
other documentation to tie Department by facsimile, or otherwise;

(e) fATA OT ATA shall file within 14 days with the Department a nport of each
meeting, discus&m, working group or drafting session held, including inter  alia the
date, place, attendance, a copy of any information submitted to the meeting or 0th~
discussion by any p&ticipant, and a summq of the discuseions,  any draft8  or
preliminary drafts prepared, and any proposed agreements;

(f) Any agreement reached must be subtitted
and must be approved before fts implementation;

to the Department for approval

. (g) Attendees at such meetings must nat discuss r&es,  fares CC capacity, except
to the extent necessary to discuss ticket price additions &Ming the cost of any
passenger compensation plan;



(h) This order may be amended, revoked or further ‘conditioned, at any time,
without a tvxring, as the Department may find to be consistent with the public interest;
and

(i) The Department retsins jurisdiction Over the discussions to take such fuiher
action at any time, without 8 hearing, as it may deem appropriate: and

5, An ATA designated t’.S, wrier representative attending all discussions, working
groups, drafting sessions, etc., shall report fully and continually to the Department on
the substance, nature and progress of such discussions, by telephone or otherwise,
within 24 hours after any such discussion, and shall submit aI drafts, working papers or
other documentation to the Department by facsimile, or otherwise;

6. We will serve a copy of this order on all parties in the above-titled docket, and on the
Departments of State and Justice.

By:

MARK L. GEECHICK
Acting Assistant Secretary for

Aviation and International Affairs
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Proposal for a WP 3.

b CO&IL REGULATION
on air carrier liability in case of air accidents

EXqLANATORY MEMORANDUnl

A. BACKGROUND

1. Air carrier liability in case of accidents in international carriage by air is basically
governed by the 1929 Warsaw Convention (WC) for the Unification of Certain Rules
reiating to international Carriage by Air- to which all member States but not tic
Community’ are Contracting Parties - , and a number of other instruments which,
together with the Convention, is generalJy referred to as the Warsaw System’ (WS).
The WC was established by the worldwide air transport Community in order to
provide a worldwide system of standards and rules for the carriage of passengers by
air and in p&ticular common rules in respect of liability for passengers and cargo in
the event of an accident, loss of baggage and delay for international air transport
while at the same time limiting costs for air carriers. It inciudcd, inter alia, the very
basic provision that the airline is presumed to bc liable (art.17)  but that liability is
generally Mited (art.22) to about US $10,000 as a maximum, Nevertheless, the’
passenger and the carrier may, by special contract, agree to a higher limit of liability
‘(art.22$1) *The carrier has the possibility to defend itself against any claims under the
Conventioa if it proves it took all necessary measures to‘ avoid the damage, in this
case it will not bc held Liable (art.2051). Moreover, the carrier is permitted to reduce
its liability if it proves the contributory negligence of the injured person (art.21).
Finally, art.25 prohibits the carrier to avail itself of any clauses limiting or excluding
liability if it or its agents are guilty of wiiful misconduct.

2. .The WS has won broad acceptance in so far as it represents a workabic attempt tb
eliminate, or at least reduce, problems of conflict of law and jurisdictions by means
of 3n internationai uniform law. However, it is now generally agreed that the WS
no longer reaiises its economic objectives. In short the Limits of liability established
by the WS are too low in to&y’s monetary standards and for today’s aviation market.

’ In addition to the initial Warsaw Convention (WC) the other instruments  include the 1955 Hague
Protocol, the 1961  Guadalajara Conveotion.Other instruments related to the System but not yet into
force, due to an insufficient number of countries having r&Yied these instruments are: the 1971
Guatemala City Protocol and the lour Protocols signed at Montreal in 1975.Tl.x  1966 Montreal
hter-carrier Agrccmcnt (MIA) must also be mentioned in that it is a “voluntary” agreement between
airlines to include uxtain conditions in hit contract  of carriage. ~.
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3.

4.

5.

Attempts have been made within the Warsaw framework over the years to increase
these limits. But such attempts have not met with any success due to lack of sufticient
number of ratification for such modifications to the Convention.The Warsaw system
indeed suffers from a lack of an automatic adaptation meChanism, which would take
account of the impact of inflation and the development of real income.

The only possibility currently available for a victim or next-of-kin to recOver
compensation beyond the Warsaw limits is to prove the wilful misconduct of the air
carrier.This  obligation to prove wilM misconduct in order to break the current limits

’leads to lengthy and costly litigation for both passenger and carrier and it is the
canier who generally will have to bear the costs of this complex system. This is
detrimental to the interests of the air transport policy in general.

Attempts have also been made outside the Warsaw framework to update the limits.ln
1966 the WC was supplemented by a “vo!untary” inter-carrier agreement mposed on
all carriers flying to, from or with an agreed stop in the US. This agreement, called
the Montreal agreement, raisml tilesapplicable  limit for passengers in case of death
or injury to US 9; 75,000, It also introduced another important element, carriers
renounced to their right of defence under article 2051 of the WC, bringing, therefore,
strict liability.  By 20 November 1992, Japanese airlines agreed, by special contract
incorporated in conditions of’ carriage and tariffs. that they would waive all limits of
liability in international transport and would do so under strict liability for claims up
to SDR lOO,O00 (approximately ECU 119,600). UK by adopting the Licensing of
Air Carriers Regulation 1992 SI 1992/2992 required that a carrier with a valid
operating license granted by the UK Civil Aviation Authority must make an SDR
100,000 *special  contract with passengers carried for remuneration or hire. It is
worthwhite noting that Italy by adopting the Law 274 of 7th July 1988, compelled ali
airlines serving a point in Italy to adopt a special contract for SDR 100,000. In recent
years most European countries have introduced domestically and, for their own
national carriers also inremationaliy
the Hag& Protocol (see annex I).

a higher passenger limit than tl-ut prescribed by
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B. COMMUNITY ACTION

6. The third aviation package has created an internal aviation market where the rules for
the operation of air services, whether domestic  of international, have been largely
bonised. Rules on the nature and limitation of liability for damages of an air
carrier in the event of death or injury of air passengers form an essential element of
the terms and conditions of carriage in an aE transport contract between carrier and
passenger. Article 7 of Council Regulation (EC) N’2407/92 introduced with the
third package requires air carriers to be insured to cover liability in case of accidents.
However, the Regulation does not provide the modalities to comply with this
provision. Given as stated above that Member states have variously taken steps to
increase the Warsaw limit and even in some cases to modify the nature of liability
leading therefore, to different terms and conditions of carriage and given also that
differences subsist between the liability rules for domestic and international transport,
it is obvious that the situation risks fragmenting the internal aviation market SO far
achieved.

7. In addition, one of the most important factors in all modes of transport and thus in
aviation is the question of safety and quality of service. The inevitable lnlk between
safety and the issue of liability cannot be denied. The original low limit set by the
Warsaw Convention was in part a protection for an enfant industry whose risk factors
were largely unknown and therefore considered to be high. In such a climate the
interest was to reduceas much as possible the financial liability of the carrier even
to the detriment of the passenger. Today, the situation of the aviation sector is totally
different; it is perceived to be one of the safest modes of transport. This image of
a safe and quality service is at odds with a system whereby the passenger is still
treated as taking a risk, which justifies a low level of compensation in the event of
death or injury. In addition, the fact that in order to achieve an acceptable level of
compensation the wilf&t misconduct of the carrier has to be proved leads very often
to serious damage to the image of aviation as the safest mode of transport. The aim
of the EC iir transport policy is to ensure &at not only will air transport continue t0
be the safest way to travel but also that it is perceived as such. Therefore. Ihe issues
of liability and compensation should now be legislated for in terms which are
consistent with today’s aviation industry.

8. The objective of the internal aviation market is also to take account of the needs o’i
the air transport user. The low limits currently in place are, as stated above, largely
inadequate and unsatisfactory for the passenger  victim of an air accident or for his
survivors. Moreover, the fact that the passenger has to prove wilful misconduct of the
carrier in order to recover compensations above the limits of U the WC, makes
settlements less predictable, more expensive and time consuming. Furthermore,  due
to the complexity of the system - i.e. different limits in force and carriers’ differing
obligations under national law - the passengers is misinformed or not informed at ali
of the applicable regime. It is worth noting that the “Notice” formats of standard
tickets make no attempt to inform the passenger of the precise limit that applies to his
particular journey. Although the,possibility always exist, of course, for passengers
to ensure themselves on an individual basis, given the confusing situation, it is
impossible ‘for the passenger to make an informed decision as to which personal
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insurance he should take. In a nutshell, not only are he passengers or next-of-kin
insufficiently covered by the current low limits, but they have also to face the
uncertainty and lack of transparency of remdies when having to seek higher damages
than the mandatory limit. Generally speaking it has been recognised as witnessed by
article 129a .of the Treaty that the Community should contribute to a higher level of
consumer protection. This proposal is very much in line with that commitment.

9. In conclusion it can be seen that the role of liability in the aviation sector is far from
negligible.

.lO. ) It is against this background of low limits and a risk not only for the unity of the
internal aviation market, but also for the protection of the air transport users that the
Commission felt that a basic reappraisal of the present situation is required. To this
end it commissioned in 1989 a study2  in order to have a full account of the state of
ratification, legislation and practices in the ficid of air carriers’ liabilifln the EC
Member Stati as well as in other counties. The retills of that analysis lead in
March 1991 to a study on the “Possibilities of Community action to harmonise limits
of passenger liability and increase the mounts of compensation for international
accidents victims in air transport’? Based on the conclusions of the report, the
Commission issued a Consultation Paper entitled *Passenger liability in aircraft
accidents - Warsaw Convention and Internal Market requirements”“. The ConsuItation
Paper, while acknowledging the need tc increase and harmonise the limit of air
carrier liability for passenger injury and death in Member States, was intended to
promote a discussion on how this might best be done within the European Community
framework. Several organisations and interested parties communicated their views
to the.Commission. They expressed the opinion that an increase .of the limits up to
amounts between 300,000 and 500,000 SDR (ECU 358,800 - 598,000) is urgently
required and that any limits should bc subject to regular updating in line with inflation
rates. However, increased limits should apply to all air tracisport within, to, and from
the Community, irrespective of the nationahty of the airline concerned. As far as the
procedurei  were concerned, opinions were divided between adopting a regulatoq
approach - for example by means of a modified licensing requirement for insurance -
or a voluntary inter-cariier agreemenP

11. A “Round Table” with Member Stares and interested parties took ‘place on the
23.3.1993. It confirmed these elements and recomrrumied tit a study on the co6

implications of different limits and the impact of increased limits on litigation costs

1 ‘La responsabilite  du tranmortcur aCrien i I’&ard Jcs mssaecrs et dcs exkditeurs de marchmdises”,
1. Naveau, Juae 1989, updated in September 1989.

’ Study delivered the 15 Scptimber 199 1, by Svea Brisc, Consultant.

4 R e f :  VII.C.1  - 174192-8

’ Artklc  22 (1) of the WC allows, by special cormact, the canicr and the passenger to agree to a higher
limit of liability,
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be cornmissione& The Commission launched such a study6, the results of which were
available by February 1994. Its main conclusions were that the way the insurance
market will respond to an increase in mandatory liability limits, would depend on the
state of the market at the time of introduction. Increases in premiums would be based
on the perceived exposure of both the individual carrier and the whole market. On
the whole, however, it was perceived that the +ket will react in a moderate way.
If the limits are sufficient to acconbodate claims or if there me no limits, some
reduction in plaintiffs costs would be likely to result, since a number of plaintiffs
would not need to go to litigation. Insurers and other interested parties seem, in
general, to be cotident that financial capacity would be available irrespective of the
level of the iimit chosen.

12. Parallel to the Commission’s efforts, there have been efforts in other fora to arrive
at a solution.Thus ECAC in its Trienniai Meeting (22-24 June 1994) adopted a
Recommendation aiming to increase limits and to ensure the payment of a%rnp sum.
This Rcconunendation  also urged carriers t:, conciude an inter-carrier agreement in
this respect. Iu response to this the AEA set up a task force to consider such a
voluntary agreement bctwccn air carriers-In order to discuss such a system, the air
carriers obtained US antitlust immunity, and a coml‘ort letter from the Commission
services. An inter-carrier agreement was agreed in Kuala Lumpur at the IATA
Annual General Meeting (30 October 1995) and signed by twelve major world
carriers, including the following European carriers: Austrian Airlines, KIM, SAS and
Swissair.

13. The solution agreed by IATA waives the limitation of liability in article 22 of the
Warsaw Convention with respecl  to the liability of the participating air carriers (see
annex II). Recoverable compensatory damages might be determined and awarded by
reference to the law of the domicile of the passeser.Tk inter-carrier agreement is
a minimum common denominator. If carriers on a voluntary basis, br obliged by their
governments would Iike to offer more, they would be able to do so. The signing ,
carriers will have to implement the provisions of the agreement no later chat
1 November ,1996. * . .

14. The draft in&carrier agreement was discussed with interested partiF al a meeting
held on 23.10.95. All participants agreed that the agreement would constitute a
significant improvement of the situation. However, such an agreement does not solve
all issues as to liability. In particuiar, the effectiveness of the agreement will depend
on the degree of participation by airlines. At the moment as iridicated earlier only
certain Community carriers have signed . WitlIout the agreement of all Community

6 “The cost implications of hirher manCatorv  Gomtxnsatior,  limits for wisseneers involved in zir
accicknts” I;rere Cholmeley Bischoff, deiivcred on February 1994.

7 Association of European Airlines, European Regional Akliacs, International Chamber of Corm&e,
lntemational Union of Aviation Insurers. The Federation of Air Transpon User Reprcsentativcs  of
Europe,  the European Association of Charter Airlines and the ComitC  Europ&n  des Assurances
provided written staccmcnts.
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air carriers, the risks of differing standards and thus fragmentation of the internal
aviation market will not only subsist, but potentially hcrease.Thus,  the sit~tion for
the.air uSer would become more confusing.

15.. Against this background, and considering the cc@ch~ions  of both studies mentioned
above, the Commission is of the opinion that Community action should be undertaken
in order to establish an acceptable situation for the air transport sector by ensuring
common rules for liability in the terms and conditions of carriige irrespective of the
I of the operation and by guaranteeing a fair situation for air transport users. In
doing so the Commission has taken into account the following elements:

- The fact that there is a universal acceptance that the current mandatory Limits
are too low coupled with a recognition that the WS, despite its economic
deficiencies, provides a &form Legal foundation enjoying worldwide
recognition for the settlement .of claims to passengers in aviation accidents.
Therefore, any attempts to improve the current situation should maintain the
basic elements of the liability system in force.

- The fact that Member states have taken various steps to increase the Warsaw
limit and even in some cases have modified the nature of the liability and also
that differences subsist between the liability ,rules for domestic and
international transport risk fragmenting the internal aviation market so far
achieved.  Consequently, ang change should guarantee the equal treatment of
the carriers, irrespective of departure point, type of service (domestic of
international j etc.

- A priori, compensation amounts should probably be in line with the levels
. of compensation actually paid to victims in non-aviation accidents in

industrialized countries!.

- Simple and speedy procedures for both the air users and the carriers should
be guaranteed. It is intolerable that victims or their relatives shouid have IO
wait for the results of lengthy litigation. Air accidents norxnally  are of a
serious “nature with dramatic consequences and involve ti most instances a
significant number *of passengers far away from home. .Thereforc, it is
reasonable to follow the ECAC Kecommendation  and ensure the payment of
a lump sum to take care of immediate financial implications.

a For instance, b 40 year old executive e.aming[ ECU 97.032) a year, srWved by a wife and two young
children, could anticipate  compensation of about [ECU 647.2181.  If killed in a road traffic accident, .
this would be fully recoverable. If killed on board an aircraft operated by a carrier which hay
contiacttd  for lintits within the WS (US $ 2O,OW),  the recovery could bc as embanassingly low as
[ECU 1?,647j,  less than 3% of the Ml v&e of the claim! (The Journal of Personal Iniurv Litination,
2nd issue, NIGEL P. TAYLOR) (see annex III) *
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- The proposal  of the Commission has fllerefore the fouowing main elements:
II a waiving of all limits;
I the introduction of strict liability up to ECU 100,000 This will
protect air users even in the case of a terrorist attack that would
otherwise leave the innocent passenger uncovered. Moreover, by doing
so the Community would leg&e. A practice which has been accepted
by airlines for many years and officially formalised in some cases9.

- It would be preferable that all carriers serving 8 point in the Conrmunity
adopt the same system. Third country carriers not subject to Comxnunity nks
should be mquested to properly and clearly inform passengers accordingly.

- Passengers should have the choice of the jurisdiction before which they want
to bring action. It should include the possibility’ to bring action?efore the
court of thi Member State where the passenger has its domiciie.‘This  might
circumvent the possibilities of confusion that might arise when referring to the
law of the domicile.

- Priority shouid later be given to improve the situation in respect of
passengers’ luggage and cargo, if efforts at international level by carriers
and/or governments would fail to provide a satisfactory solution.

- Such a Cornmusky action, according to the studies referred to above, would
have minimal cost implications, because current liability insurance costs for
European airlines generally comprise from about 0.1% to 0.2% of total
operating costs. An increase or a remova)  of the limit wiI1, therefore, only
represent a minimal increase in costs’O of insurance premium - it would
comprise about 0.1% to 0.35 % of total operating costs.

- tie Community action must be seen as a measure which wiil help to trigger
existing international Conventions (N’S), By adopting the Regulation, the
Community will act as a catalyst together with similar moves in Jgpan and the
USA. In any event, the Community and the Member States should in
cooperation with ECAC use all its efforts in order to urge the appropriate
international forum - ICAO - to update the current international instruments
into force.

9 The MIA introduced in I966 increased limits CO, from or with an agreed  stop in the US to US $7S,ooO
on a strict liability basis. Japanese airlines have, since November 1992, waived liability limits on their

’flights with a level of suiu liability up to SDR 100,000.

lo It is worthwhile noting that great advances in aviation safety since 1929 allow aviation to qualify as
the safest way to travel; the average number of passengers fatalities in recent years has been less than
700 per annum.This situation amtributes  all the more to the current low premium levels.



16. These elements and concerns have led the Commission to propose a Regulation
which, by establishing certain common rules for liability &qxtive of the nature of
the air servic&, will contribute to the internal aviation already established by the third
aviation package and will in addition ensure a high level of protection for the air
transport user.

-
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C. JUSTIF’ICATION OF THE ACTlON

17. The Community action envisaged can be analyzed in terms of subsidiarity principles
by answering the following questions:

a) What ate the o&jecrives  of the proposal in ielatiion to the obligations of ihe
&tmunity and what is the Commn2y dimensi& of rhe problem cfor instance how
many Member Smtes ate involved and which is the sol&on so fat)?

The third aviation package has created an internaLaviation market where the rules for
the operation of air services, whether domestic of international, have been largely
harmonised.  Rules on the nature and limitation of liability for damages of an air
carrier in the event of death or injury of air passengers form an essential element of
the ternz and conditions of carriage in an air transport contract between carrier and
passenger. Given that Member states have variously taken steps to inirease the

Warsaw limit and even in some casts to modify the nature of the liability and given
also that differences subsist between the liability rules for domestic and.international
transport, it is obvious that the situation risks fragmenting the internal aviation market
so far achieved. Moreover, in the event of death or injury, air transport users or
next-of-kin are not oniy insuf&ientiy  covered in respect of the WC limits, but they
have also to face the uncertainty and lack of transparency of remedies when having
to seek higher damages than the mandatop limit.

b) Does the envisaged action relate to an txlusive competence of the Comntuniry  or
a competence shared with the Member Stares?

The envisaged action does not relate to an exclusive competence of the Community.

cJ Wziclz solution is most efficient in comparison between Communi@  meaWes and
measures of the Member States? . .

Since with the creation of the aviation single market the distinction between domestic
and international carriage for the operation of air services is no longer valid such a
solution can best be addressed at the Conqnunity level.

d) Wmt added value does the proposed Community action provide and what are the
costs of no action ?

The’value of the Community action lies in the improvement of the position of air
carriers and protection of the air users when the current liability limits have been
removed &y ensuriltg ,fair compensation and juridical security . It will also provide

. the passengers with speedy procedures. It should be emphasised that the current
system is extremely complex, the rights of the passengers and the obligations of air
carriers currently vary as a function of departure point, type of service (domestic or
international) etc and the average passenger is most of the time misinformed or not

9



informed at ail of the precise hit that appiies  to her/his journey. Passengers involved
in accidents abroad have to face different legal situations from what they are used in

their home country. The inter-carrier agreement adopted by IATA will not eiiminatc
all difficulties.  Moreover, the risk exists that some European carriers will not adhere
to this voluntary .agreement thereby adding to the current confusion. The costs of
no action would be insufficient protection of ihe air passengers in case of air
accidents and persistence of an overly complex system for Community air carriers
within theCommunity.

e) what kind of action are at the ciisposal  of the Community (recommendation,
jinanc&d assistance, regdation, mutud recognition. . . ) 1

in order to provide for homogenous and effective protection of the air users in this
area, it is necessary to introduce legal measures, either in the form of a D&ctive or
a Regulation. By embodying a broad Community system in a legislative framework
divergent national measures will be avoided.

f) 1s uniform regulation necessary or is it n@‘kient to drafi a directive which ou?lines
tk general objectives Wile execution is le$ to the Member States?

Ekcausc of the intcmational mode of operation a unifqrm action is desirable ir, order
to provide a system that will guarantee equal protection for all air passengers within
the, Community, avoiding on the one hand, discriminatory treatment and uncertain
situations and on the other hand,. guaranteeing a proper level of protection. Since the
results desired by the action would need to apply to air carriers operating uansborder
traffic to a very large extent and with passengers of many different nationalities, a

,Keguiation would represent the best legal instrume.nt.

. .
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Proposal for a
COUNCIL  REGULATION

on air carrier liability in case of air accidents

TKE COUNCIL OF THE EUROPEAN C0MMU-N~~

Having regard to the Tn%y establishing.the European Community, and in particular Article
84 (2) thereof,

Having regard to the proposal from the Commission’,

with the European Pariiarnent2, )rIn cooperation

Having regard to the opinion of rhic Economic and Social Committee’,

Whereas rules on liability are governed by the Convention for the unification of Certain
Rules Relating to International Carriage by Air signed at Warsaw, 12.10.29, hereafter calied
the Convention, or that Convention as amended at The Hague, 2839.1955,  whichever might
be applicable; whereas this Convention is applied worldwide for the benefit of both
passengers and air carriers and must be preserved;

Whereas the ales on the nat- and limitation of liability in tie event of death, wounding
or any other bodily injury suffered by a passenger .form part of the terms and conditions of
carriage in the air transport contract %etween carrier and passenger; whereas Council
Regulations (EEC) N’ 2407/92, 2408/92 and 2409/92’ have created an internal aviation
market wherein it is appropriate that the ruies’on the nature.and limitation of liabsty should
beharmonized;.

Whereas the limit of liability set by the Convention is too low by today’s economic and
social standards; whereas in consequence Member States have variously increased the liability
limit ‘thereby leading to different terms and conditions .of carriage iu the Community;

Whereas in addition the Warsaw Convention only applies to mtemational  transport; whereas
in the internal.  aviation market the distinction between national and international transport
has been eliminated; whereas it is therefore appropriate to’ have the same level and nature
of Jiabiiity in both nationaJ ad international transport;

’ OJ N’ L 240, 28.8.1992, pl
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Whereas the present low limit of liability often leads to lengthy legal actions which damage
the image of air transport;

Whereas Community action in the field of air transport should also aim at a high level of
protection for the interests of, the u.sers; .

JI&ereas in order to provide harmoniseci conditions of carriage in respect of liability of air
carrier and further in order to ensure a high level of effective protection of air users, action,
having regard to the principle of subsidiarity, can best be addressed at Community level;

Whereas it is appropriate to remove aU limits of liability in the event of death, wounding or
any other bodily injury ,wffered by a passenger;

Whereas in order to avoid that victims of unpreventable accidents remain uncovered carriers
should not with respect to any claim arising out of the death, wounding or other bo%ly injury
of a passenger within the meaning of article 17 of the Convention5 avail thanselves of any
defense under article (20)§1 of the Convention6 up to the sum of ECU 100,000;

Whereas passengers or next-of-kin should receive a lump sum as soon as possible in order
to face immediate needs;

Whereas passengers and those entitled for compensation should benefit from legal clarity in
the event of an accident, whems they must be fully inform&i beforehand of the applicable
rules; Whereas it is necessary to avoid lengthy litigation. or claims process; whereas  it is
appropriate in addition to give t&e passenger the possibility of taking action in the courts of
the member State in which such passenger has his domicile or permanent  residence;

Whereas it is desirable in order to avoid distortion of competition that third country’s carriers
adequately inform passengers of their conditions of carriage;

Whereas the imprbvement of the situation for luggage and cargo is currently taken care of
at ICAO level and does not require to be dealt with the same urgency than the passengers
situation;

- Whereas it is appropriate and nccessaq  that the values expressed in this Regulation are
increased in accordance with economic developments; whereas it is appropriate to empower
the Cornmission, after consultation of an advisory Committee, to decide upon such increases;

5 Article 17 of the Convention: “The carrier shall lx liable for damage sustaixd  in the event of tix dcafh
or wounding of the passenger or any other bodily injury suffwed by a passenger, if the accident which
caused the damage so sustained took plain on board the aircraft or in the course of any operations  of
embarking or disembarking.

’ Article 200 1 of the Convention: ‘The txrrier,  shall not be liable if he proves that he and his agents have
taken dl necessary measures  to avoid the damage or that it was impossible for him or them to take
such measures. ”
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HAS ADOPTED THIS REGULATION:

This Regulation defmes the
of accidents with respect to

1Article

obligations of Community gir carriers to cover liability in case
passengers.

Article 2

For the purpose of this Regulation:

0a

W “air carrier” means an air transport undertaking with a valid operating licence;b

0c

id)

w

1.

2.

unless otherwise stated terms contained ‘in the Regulation are as referred to in the
Warsaw Convention; -

“Community air carrier” means an air transport undert&ing in the sense of Council
Regulation (EEC) N’ 240792;

‘persons entitled to compensation“ means the victims and/or persons,  who in the light
of the applicable law, are entitled to represent the victims in accordance with a legal
provision, a court decision UC in accordance with a special contract;

“lump sum” means. an advance payment to the person entitled to compensation to
enable him to meet .his most urgent needs, without prejudice to the speediest
settlement of full compensation;

“ECU” rn- the ECU adopted in drawing up the general budget of the European
Communities in accordance with articles 207 and 209 of the Treatqr. .

A-
“Warsaw Convention” means the Convention for the Unification of certain Rules
relating to International Carriage by Air, signed in Warsaw on 12 October 1929,
together with all international iqstruments  which build on and arc associated with it;

Article 3

The liability of a Community air catier for damages sustained in the event of the
death, wounding or any *other bodily injury suffered by a passenger shall not be
subject to any statutory or contractual limits.

For any damages up to the sum of ECIJ 100.000 the Community air carrier shall not
exclude or limit his liability by proving that he and his agents have taken all
necessary measures to avoid the damage or that it was impossible for him or them to
take such measures.

13
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Article 4

1. The carrier shall without delay and in any event not later than ten days after the event
during which the damage occurred pay to or make availabic  for the pef~on entitled
to compensation a lump sum of up to ECU ~O,ooO in proportion to the injury
sustained and in any event a sum of ECU 50,oQo in case of death.

2. The lump sum may be offset against any subsequent sum to be paid in respect of the
liability of the Community air carrier, but is not returnable under any circumstances.

Article 5

1. The requirements referred in article 3 and 4 shall be included in the Com2unity air
‘carrier’s conditions of carriage

2. Adquate  infbrmation on the requirements referred to in articles 3 and 4 shall on
request be given to’passengers at the Community carrier’s agencies, travel agencies,
check-in counters and a summary of these requirements shall be made on the ticket
document.

3. Air carriers established outside the Community and not subject to the obligations
referred to in articles 3 and 4 shall expressly and clearly inform the passengers
thereof, at the time of purchase of the ticket at the carrier’s agencies, travel agencies,
or check-in counters @ated in the territory of a Member State. Air carriers shall on
request provide the passengers with a form setting out their conditions. The fact that
the limit is indicated on the ticket document does not constitute sufficient infomlation.

. Article 6- -

Once a year Member States authorities shall notify the list of third country air carriers not
subject to the rules of this RegWtion to the Air Transport User Organisations concerned and
to the Commission, which shall make them available to the other Member States.

Article 7- -

Persons entitled to compensation in the case of air accidents involving Community air
carriers, may in addition to the possibilities given by article 2% of the Warsaw Convention
bring action for liability before the courts of the Member State where the passenger has its
domicile or permanent residence.

14



Article 8

The Commission may, after consulting the advisory Committee established according to
article  9, decide to increase as appropriate fhe values referred to in artici~ 3 and 4 if
economic developments indicate the ‘necessity of such a decision. Such decision shall bt:
published in the O&id  Jomal of the European Comeunities.

Article 9

1.

2.

3.

-4.

Tee Commission shall be assisted by an Advisory Committee composed of the
repr~entatives  of the Member States and chaired by the representative of the
Commission.

The committee shall be consulted by the Commission On a draft of the measures to
be taken on the application of Article 3. The committee shall deliver % opinion
within one monthThe Commission shall take the utmost account of the opinion
delivered by thc.committec. It shall &form the committee of the mzmner in which its
opinion has been taken into account.

Furthermore, the Committee may be consulted by the Commission on any uthcr
question concerning the application of the Regulation.

.The Committee shall draw up its rules of procedure.

,This Regulation shall enter into force six months after the -date of its publication in the
Oficial Journal of the EurOpean Cmnmunities.

This Regulation shall bc binding in its entirety and directly applicable in all Member Stats.



IIYXPACT ASSESSMENT

IMPACT OF THE PROPOSAL ON BUSINESSES
with special reference to small and medium-sized enterprises

Title of the proposal:

Council, Regulation on air carrier liability in case of ati accidents

Document reference number:
. .

The: promsal:

The impact on business

1. Who will be affected by the proposal?’

Which sectors of business?
Air carriers.

Which sizes of business (what is the concentration of small and medium-sized firms)?
The European market structure is essentially centred. on large companies which
represent 63.4% of the market. Charter companies represent 26.7% of the. European
aviation market. Small and medium sized enterprises represent only 0:5% of the
market, with regional air carriers sharing 0.4% of the overall market and general
aviation carriers - namely taxi operators and corporate: operators - representing 0.1 r0
on the .whole’

Artz these companies located in specific geographical areas of the Community?
No

2. What will business have to do to comply with the proposal?

Council Regulation (EEC) 2407192 already requires all holders of operating licenses
to have liability insurance,  the amount of cover has been left so far to tic discretion

1 “me WmpeCjtivcncss of the E&N- Community’s  air tra~~~~rt industrv ” Study by AWlARK h.,
prepared for the Commission, 28 February 1992.
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of Member States.  To
renegotiate their liability

con.~ply with this
insurance to allow

Regulation, air carriers will have to
pasengcr liability limit to be waived.

3. What econotiic effects is the proposal likely to have?

On employment:
None

.

On investment and the creation of-new business:
None
On the competitive position of businesses:  ,
The aviation insurance market will react by increasing somewhat the amount of
premiums air carriers will have to pay. The rate of increase will vary according to
the state of the market at the time, to the particular characteristics of the air carriers,
in particular t&ir safety records and to the particular bargaining power of the airline
to rcneggtiale  its premium. Accordingly ‘regional carriers and genern ,aviation
operators  would be likely lo bear a higher proportional increase duo to their weaker
bargaining power. Chartct air carriers will be affected by a lesser degree.

4. Does the proposal contain any measures intended- to take account of the specific
situation of small and medium-sized businesses?

No. In fact, current liability insurance costs for European air carriers generally
represent a small proportion-of the operating costs. They comprise about O.‘I% to
0.2% of. total operating costs, with the proportion generally becoming higher the
smaller the airline. With a waiving of the limits increased insurance costi would
comprise about 0.1% to 0.35%2 of total operating costs. Which means that the
increment will be insignificant, even for the smaller carriers which might be more
affected by such an incwse.

Consultation:

5. List of the organisations which have been consulted about the proposal and outline their
main views

Member State government .experts have expressed wide agreement on the need to
increase the current limits, to guarantee speedy and simple procedures in case of air I
accidents and to cover all air transportation inside the Community and to and from

the Community, irrespective of the nationality of the airline conc-erned.

2 ‘The cost implications of hkhcr mandator  comocnsation  limits for ~assc~er~  involved in air
accidenti” Frere Ch~lmcley Bischoff, delivered on Febntary 1994
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AX concemcd organisation? have been consulted. All’of them agreed on the riced
to upgrade the system while kee@u,g the essential elements of the i~&rr~tio~l  system
currently into force. They were concerned t&at any improvement of the system within
the EC applied to alI carriers  serving the Community.

. . -

? Organisations  consuhxl were: Bureau Ehropicn Union des Consommauurs , intwnationai Organisation
of Consumer Unions, European Camsnuuity Travel Agcnta and Tour Operarots  Association,
International Council of Aircraft Owner and Pilot Association, hma!ional Air Transport  Association,
Association of European Airlinqs, Interrational Chamber of Commcru,  Federation of Air Transport
.Uscr  Representatives iri the EC, International Union of Aviation Insurers, Association Eurqkeme des
Constructcurs  de Materiel Aerospatial, European  Regional Airlines.

18
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A N N E X  I  ’
LIABILITY LIMITS IN EC COUNTRIES’

W/H: knits of Warsaw/The Hague, as converted fo!lowing national rules (or .rai~cxi as
indicate#

AUSTRLA:

BELGIUM:

DENMARK:

FRANCE:

FINLAND:

GERMANY:

GREECE:

Liability under the contract of carriage up to AS 430,000 per person
Obligatory passenger accident insurame  AS 550,000 per passenger
SDR 100,000 on the national carrier

W/H applied to all services
No domestic services 7r

SDR 100,000 on Sabena and affiliates - US $58,000 for charters and air taxis

SDR 100,000 applied to al! air services
Limits for damages other than death and injury are different t’or domestic and
international air services

SDR 100,000 applied to all services
Limits other than death and injury are W/H on all ‘air services

W/I-I applied to international services. If the country of destination is not party
to the W/H the limits of Mp3 apply (SDR 100,000)
SDR 100,000 for domestic services
SDK lOO,O00 on Finnair on international services

WIH applied to international air services, based on law on conversion rates
(e.g. Francs Poincark 250,00O=DM 53,6003 .
DM 150,000 for J&hansa
DM 320,OCO on domestic air services

W/H applied to ail services
In absence of law on conversion rates, some court decisions are contradictory
National legislation specifies a limit of drs 4,000,OOO applied to domestic air
services (may not be exceeded if damages are awarded in the form of periodic
payments) in the case of death or injury .

’ Sven Brise’s study, see footnote 5. TIE study did not examine the situations existing in Austria,
Finland and Sweden.

’ For all limits  (cxccpt Portugal on domestic carriage), carriers can avail themselves  of the dcfcnse of
article ZO$l o f  W C
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IRKAND: W/f-I applied to all services
SDR’l00,OO-O  on Aer Ling~,~ (international air services)
Same amount for other Ireland registered operators

ITALY: W/H as conyerted by law into SDR (international) and Lit(domestic) applied
to all services.Limits  specified arc: *
SDR 100,000 international  air services -
Lit 195,000,OOO  domestic air services

N.B. It should be noted that foreign air-lines operating to Italy arc subject to
the law imposing the international tit of SDR 100,000 ’

LUXEMBOURG:W/H applied to all air services
No domestic services
SDR 100,000 on all Luxembourg registered passenger carriers W

0 NETHERLANJJS:  W/H applied to all air services
SDR 100,ooO (al1 Netherlands  registered major carriers)

PORTUGAL: liability without fault (domes tic services)
on all services: escudos 12,000,000 per passenger; baggage as per The Hague

SPAIN: on all services: pts 3,500,ooO per passenger; baggage as per The HapIe

SWEDEN SDR lCK~,ooO on international  and domestic senices

UK: W/H applied to all air services, raised to 100,000 SDR.

8 ,,-,.l ,,?I. , . I .



ANNEX II
IATA INTER-CARRIER AGREEMENT ON

PASSENGER LIAEULJTY

WIiBUUZAS: The Warsaw Convention system is of great benefit to in~emational air
traJqortation;  and

NOTING THAT: The Convention’s limits of liability, which have not been amended since
1955,  a= M)W  grossly inadequate in most countries and thai international airlines have
p~iously act@ together to increase them to the benefit of passengers.

The undersigned carriers  agree

1. To take action to xraive the limitation of liability on recoverable compensatory
damages in Article 22 paragraph 1 of the Warsaw Convention as to claims for ckath,
wounding or other bodily injury of a passenger within the meaning of Article 17 of the
Convention, so that recoverable compensatory d‘yages  may be deermined and awarded by
reference of. the law of the domicile of the passenger.

2. To reserve all avaiiable defences pursuant to the provisions of the Convention;
nevertheless, any carrier may waive any defence, includiqg the waiver of any defence up to
a specified  monetary amount of recoverable compensatory damages, as circumstances may
w a r r a n t .

3‘. To reserve their rights of recourx against any other person, including rights of
contribution or indemnity, with respect to any sums paid by the carrier.

4. To encourage other airlines involved in the international carriage of passengcm to
apply the terms of this Agreement to such carri,age.

.s.
5. To implement the provisions of this Agreement no later than 1 November 1996 or
upon receipt of requisite government approvals, whichever is later.

6. ’ That nothing in this Agreement shall affect the rights of the passenger or the claimant
otherwise available under the Convention.

7. That this Agreement may be signed in any number of counterparts, all of which shall
constitute one Agreement. Any carrier may become a party to this Agreement by signing
a counterpart hereof and depositing it with the Director General of the International Air
Transport Association (MTA).

8. That any carrier party hereto may withdraw from this Agreement by giving twelve
(12) months’ written notice of withdrawal to the Director General of DATA and to the otbcr
~Mers parties to the Agreement.
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INTI%-CARRIER  AGREEMENT  ON PASSENGER  LIMHWTY

LATA EXPLANATORY NOTE

The Inter-carrier Agreement is an “umbrella accord “; Ihe precise legal rights and
responsibilities of the signatory carriers with respect  to passengers will be spelled out in the
applicable Conditions of Carriage and tariff filings.

The carriers signatory to the Agreement undertake to waive in accordance with the
Agreement such limitations of liability as are set out in the Warsaw Conventiov (1929), the
Haguk Protocol (1955), the Montreal Agreement of 1966, and/or limits they may have
previously agreed to implement or were required by Governments to implement.

Such waiver by a carrier may bc made to the extent required to permit the law of the
domicile of the passenger to govern the dekrmination and award of the r-verable
compensatory damages under the Inter-carrier Agreement. But this is an option. Should a
cartier wish to waive the limits of liability but not insist on &he law of the domicile of the
passenger governing the calculation of the recoverable compensatory damages, or not be SO

required by a governmental authority, it may rely on the law of the court to which tile cake
is submitted.

The Warsaw Convention system dcfences m4l remain available, in whole or in part,
to the carriers signatory to the Agreement, unless a carrier decides to waive them or is SO

required by. a govemmcntal authority.
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ANNEX III
EUROPEAN DAMAGES LEVEL IN CASE OF MOTOR ACCIDENTS

lble 1: Victim: J’Gan 40, married, 2 dependent children, doctor

Ddgiu$
.:qw:~:.’.:,. : ,.I.. . . . . . . . v.:’. :. i . ;.,:V.  ,,.. .‘.

325,719

81,978

449,457

531,871

‘&f&c ,;,,tis,
Jk3$~ : :.‘mps:.,_.,  . ..I. . . .’ : ..;.: .__ , ,-” ‘. “.. .::,:.:..‘: ,.._ . ,. ..: ::.:‘:!. ..‘. .‘.. : : .;,.::;._. . ,. . . :.j- . . :. ,+.  : :‘; .“.; ,. y. . . ._._  . . . . . .
195,007 224,540

71,088 18,098
t0 to

86.316 21,166

498,466
3 10,947 t;

567,485

363,333 466,258
(486,258)

464,900 307,098 331,034

55,085 109,198
10 to

120,835 127,790

474,7  10 705,576

132,759
to

148,276

63?,93 1
t0

6?2,4  I4

586,207
t0

674,795 744,853 603,488
(623,448)

. : :.:“...‘,..:.. . . .>.>  :., :.:’ ”

81,347

37,659

110,254
to

237,296

93,981
126,389
93,981

607,407

83,985

453,830

16,811
28,019
16,811

280,191

24,016

288,937

;ource: Davies Arnold Cooper: Personal injury Awards in EC Countries on an unlimited basis in respect of death or serious injury.

6 Tl;le figure.s  do not in$ude interest, whether pre- or ppst-  judgcmcnt. NL and Germany have two sets of figures inthe same schedule. The figures in brackets incIude
estimated medical expenses not covered by the State. All the figures have been convertti int:, f’s sterling and.rounded  up to the nearest f. Exchange rate of 21
June 1990.
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t P/WI 430
COMISI6h  I L’ROPEA

krvcio  de: Pmrvoz

CCMWONE  EUROPE,\
knfiz.c,  d e !  Portrdoce

Commjssion proposes  improved
system for air passengers in Case Of

*

compensation
8ccldent

The Commi8rian  propoo~l  wauld improve  upan existing sys5ma of compenscrtion  in
various different a8pectr:
1, It provides for the abolition of cunent oMings on awards  for timage 80 that I
passenger or hi$/na: dcpendnnB mm fully cowred  ip cm** at injuy or death. At
present psswngcr IiWtty 18 Ilmited to about  LJSSlO,WO m&mum  unless  Q
preoenger  &Rn show that the 8irliM has betn witiufly MgliQeti whiti, ObViOudy, is
cxtmmely  dftfWlt  to prove,

2. It e8tabliehes the princi@e of etrict ikbility which meana th8t fbr damoQe8  up to the
rum af Ecu 100,000  the Osnler ir obliged  to rccept  mponcribiilty  for any rccident
This would ssCebfish in EU law tar the first time I pnctks that has baen rdoPt@d by
many &lines informally or, in the case of ttre US rnd Japan, fonnrlly.

3, me carrier  will be obliged to make a psymbnt  within 10 dry@  of m auuident af Ecu
50,000 in mw of declth  or a mn up to I 50,000 Ecu wiling In oeae of injury, Thio
emergency  payment mry bo of&et  againat the sum a? a lhl liettkmcnt  but does not
nwdto  be returned. This dauw b parlicuhriy  important  In tns ualie ofhth, when
the families ti victims may find themeslvee in crxkreme finmelrl  dHTicultie8.

4. The vMim8 of 8n airtine eccidecrt, wtefwwr they may live in the Union, or tMr
dependents may take the oanier to court  either whem they Ike or whc~e they WC
conrideti to be pmwwnt  midents,  This extends We prwieions  of the Warsw
convention which  enrble 8 palwwmgtr  to bfin$ aaurt actkl eNher whem tne cartisr
is be&&, or ita pwcipal centfm of O~ntiOn, Of in th8 pke whera  ttw ticket wau
bought, or in the pla# li$Wd a6 UW fMl destinstion  of the fli@t.

Thsse rules will apply to rll international and domestic  flights apeW by Community
cerrier~,  Exktirrg  rule6 apply  only to international fNght$.



Background

The extent to which an air carrier may be held financially responsible for
compenrating  parrsenQer8 in ease of accident has up to now beer! broadly governed
by the ‘I928 Warsaw Convention for the Unification  of Certain Rules Relating to
International Carrislge by Air and other in&uments,  which together  are generally
referred  to Q6 the wamaw Syetem.

In essence  this provides  a wwl&vide  rystem of standards and ruler  for the cafriege
of peuengers by rpir and common rubs in mspeCt of Ilability for pmmg@m  and
catgo in the event  of an scoident,  1068 of brggqe rrrd delay for irrtdmational  air
tranopart while at the 6ame time limltlng cost@  for 0if c~MR. .

Although the Warsaw  System has been helpful in ettsbliehing an inWnationaI
uniform law, It d&es from a time when air travel wbs wnsidemd very high risk and
it ie gwwally agreed  that the limits of iia&y lo’@ now to0 k>W for today’6 aVidOn
m&et. There have been attempt6 to update th8 WarWW framework, which has 123
rignatories,  but It ha6 proved difficult  to collect the requisite  numbrr  of rignatofiee
necessary  to ratify any changes to the Convention.  Attempts to Introduce higher
limits outside the Warpati  System have bean 6 little more  succes6ful but piecemeal.
In recent years meet European countties  have introduced  domestically rnd, In the
case of their own national carriers  also internationally, a higher prssengar  limit.

Since 1968, the US ha6 imposed the Montreal Agreement on all canier6  operating
on it6 territory which 646 pattengrsr  Ilability at $75,000. Since 1992 an agreement
between Japanese  airlines  hae abolished ceilings and applied a ry6tem .of 6tht
Ilabllity.  Many ElJ Member Statea have already unilatonlly  adopted rules that go
beyond the provirrione  of the Warsaw Convention. .

As a result ol this ongolng  debate an inter-canicr agreement wa8 signed in Klrela
Lumpur in October, within the context of the International Air Transport Aseociation
This agreement, which  abolishes the ceiling for damages, has already  been signed
by 12 airlines - four of them European caMs (AA,KLM SAS, SWI).

Thue  the COmmi66io~‘S  pmposal is the oynthesls’of  development6 et both the Union
levei 8nd internationally and drawa on Commisdon 6tudies done in 1989 and 1992
that were at the time widely di8cu66@d and fmceived  braed wpport acros6 all sectors
involved in this Issue,  A oimillrr  debate ir currently being conducted by the European
civil  Aviatlon Confersnot  and the lntematlonal Air Tnnrport Awxietlon~  The
Commiareiotl  will do all it mn to encourage this work in a global context,

Why muot th8 llnion sot?

The Union has established P oingle market in ai?iino aviation with a set of
hannonised  rules governing the operation of air service6 both domeetiwlly and
intemstionelly.

The third package of Mine liberallaation  requires air carriers to be insured  to cover
liabllky  in case of l accidents yet doe8  not stipulate haw. The Ku& Lumpuf
agreement  and other steps taken unilaterally to inctea6e  or modpi the Wamaw  limit
risk fragmenting the ringle market, There is al60 In Obviou6 link between refety - an
overriding goal of AI EU Tnrroport  p&y - and the iesur of liability. The Warusw limit
~~18 eet when civil avlation was in lta Infancy and the finandal liability of a carrier had
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.
to be WV&d.  Today’s image bi iyii; air service is st adds with a system

.

whereby
4,’ 4

the passenger  is still treeted  88 taking s risk and thus only entitled to a very low level
of compeneation.

The Commiwion  thereforrt  pmpoeer  a regulation ttratguerantees aimple and rpeedy
PrCrCOdurOrc for both the tfnveliing pubh l nd the air cwrW@ by:
. 8 wafving  of all limit8
- the introduction of strict liability up to Ecu 100,0001 This will protect air users even
in the cove of a tenorlst rttrrclr  where at prosent, the innocent prreenger is
uncovered, By doing 60, the Community  would kgallse a pfadice which has been
accepted by &llnes  for many yean and otfichlly  formalieed  In aome cweo.
- Third country wrien will not be coved by these rules end will be mqueoted to
infom their pawengem  clearly and properly of thio fact. ’
- it will be made fat eesler  logiotically  to bring Q cue to court.

Enhanced consumer protectIon at a reduced c-t to buMe@8

Commission studies suggest that thic regulation  has minimal cost implications
becawe  current liability inruran-  costs for European  aHines a* generally anythIng
from O,l to 0.2 per cwt of total operating cods.  An increase or wmoval of the limit
will, therefore, only represent  8n mi in inswance  prsmiufno,

Sarah Lambert 296 5659
Christel  Sanglier 295 8188

l 3-
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SCANDINAVIAN AIRLINES SYSTEM
S-195 07 Stockholm, Sweden

* 4ba 797 00 00

TELEFAXc

. FROM:
RISK MANAGEMENT CONTROt
& CORPOUATE  INSURANCE
Hans E Westerstad  (*ti 8 797 12 95)

ONE; 18 January 1996
NUMBER OF ?&ES
(including this pap):

FAX NUMBER: 46 8 797 12 50

MESSAGE TO:

FAX NUMBER:

Lowe S Ciark Esq
Cencf~l Counsel & Corporate S+trWr~ tATA
l-5 1-934

COPY TO: Andres Hodel
tiara Lob
Leslie W Mooyaari
lcrj Soveri

Swirvir 41-l-612 90 19
Austrian 43-l-1766 12 25
KtM + 31-Zti48  86 96
FhGiir + 358-0-878  40 92

SUBJECT: Implementation of IATA lntercjnier Agrcemcclt on Pusenter  Liability - your telcr 111750
On meating  plrnwd for Miami 31jAN-01FE696

MESSAGE:

Reference is made to your above-referenced telex. With regard to your request that attendees ‘anslder
providing to the secretariat informal discussion papers relating to the IIA or its Implementation’  ?o later
than januar  23, we would wish to make the following statement:

We have supported IATA’S work on the intercarrier Agreement and we have signed it at the AGM In KU1
310095. We intend to implement it with effect as from l/l l/96.

We believe the best way of gaining widest possible  acceptance in the industry is to amend our Cor.dlttons
of Carriage in principle as the japanese carriers did it In 1992. A possible language could be as attached

hotwithstanding widespread recognition that current passenger liability limits are tntolerabiy low,
governments have not succeeded over decades to find common ground for a uniform amendmen:  of the
Warsaw Convention with respect to such limits. The airlines have, ho&ever,  through its industry
association, IATA, provided an instrument by which to radically solve the impasse: a simple
straightforward waiver of the lrmitation  of liability of the Convention. We are not prepared to jeopardise
this achievement by continuing further extensive discussions relating to jurisdictron and choice of law and
unconditional waiver of deience.

We look forward to seeing  you in Miami.

7nd regards,

and on behalf of Mats Liinnkvlst
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ATTACHMENT

"1. Carrier shall not invoke the limitation of liability in Art. 22 (1) of the Convention as
to any claim for compansatory damages arising under Art. 17 of the Conventjon.
Carrier shall not avail itself of any defences under Art. 20 (1) of the Convention
with respect to that portion of such claim, which does not exceed 100,000 SDR.

2. Except as otherwise provided in paragraph 1, Carrier reserves all defences as are
available under the Convention and, with respect to third parties, also reserves all
rights of recourse, contribution or indemnity in accordance with applicable law.”
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Attention:

Company:

Telefax no:

From:

Date:

Number of pages
Ind.  this  cover sheet:

Subject

Telefiix

Mr. Lome S. Cbrk Esq Swiss Air Transport  Company Ltd.

General Counsel 8 Corporate Secrokry  IATA Legal Mklrs

l-814184w3M4 CH-8058 Zurich-Airport
T&phone; +41-l-812.12.12.
D&t dial: +41-1-432.40.29
Tel&x:  +41-1-812.90-l  9
Telex:
Td~gUlKll:

Andres  Hodel

January 22, 1996

3

Intmrrriet Agreement I
La~rrl Meeting Mirml

Dear Lorne

With reference to your telex I 11760 I would like to submit the following:

1.

2.

3.

4.

6.

Swlssair has signed the Irltercarrier Agreement and intends to implement it not later than
Nov. 1, 1996.

We still favour an industry-wide solution.
In order to gain widest possible acceptance, implementing clause(s) in the conditions of
carriage should be as simple as possl ble.

Also it would be highly desirable that they satisfy not only the DOT but also the
requirements of ECAC, the EU and other government initiatlvea so thet they can be
applied worldwide.

The best way to achieve these objects would in our view be that carriers follow  the
piinciples of the Japaneee soktion.

In order to accomodate a special requirement of many carders in Europe, the
impiementkg  clause  should (optionally) provide that public social security institutions  or
perhaps even  private insurances should not beneffi from any waiver of liability limits
and defenws.



swissai

6. I take the lberty of attaching
mentioned requirements.

a draft clause which I think would satlfsfy the above

7. In the past we have spent a lot of energy and time on discussions about the diffe~rences
betuueen the various DOT-orders and about choice of law and jurisdlction. I think these
subjects have now been sufficiently elaborated and suggest that the Miami meeting
concentrates on the development of an implemetitlng clause.

Looking forward to the meeting in Miami I remain with best r-a&.

l

Andre6 Hodel

Page 2



ATTACHMENT

.I- Carrier shall not invoke the limitation of lieability  in Art. 22 (I) of the Convention as to
any claim for compensatory damages  arlslng under Art. 17 of the Convention.
f Carrier shall not avail Rself of any defenses under Art. 20 (1) of the Convention with
respect to that portlon of such claim, which does not exceed 100,000 SDR. ]

2. Except as otherwise provided In paragraph I, Carrier reserves all defences as are
available under the Convention and, with respect to third part& also reserves all rights
of recourse , contribution or indemnity in accordance with applicable law.

3. [ Neither the waiver of limits nor the waiver of defence shall be applicable in respect of
subrogation claims made by public social insurance organizations. Such subrogated
claims shall be subject to the limit in Art. 22 (1) and to the defences under Art. 20 (I) of
the Convention. The carrier will compensate the passenger or his dependents for proven
compensatory damage which is in excess of payments receivedfrom any purblic Social
security organisation.) ”

[ = optional parts of clause ]

Page 3
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COURTHOUSE  S Q U A R E
l4oGRAnaSTR~$T

WHITE PUf Ns, NEW YORK 10601
%LEFHONE:(914) 428.2525
FACSIMI LE: (914) 428-5196

WP 4-c.

January 22, 1996

Mr. Lorne S. Clark
General Counsel and Corporate Secretary
international Air
IATA Buiiding

Transport Association
2000 Peel Street
Montreal, Quebec,
Canada H3A .2R4

Re: JJUJ/IATA/Passenger Liability Limit
Our Ref; GNT/00544

Dear Lorne:

I enclose e summary of the ruiings of the Supreme Court
in the Zicherman case wk;ich relate to the scope of Articles i7
and 24 of the Convention.
in the working papers You msy wish to include this scnmary

for the meeting in Miami.
These rulings, in my view, go a long way te render theW carrier/DOT pcsition on "law of doraicile" in the IATA

Intercarder Agreement totally unnecessary to their objectives
The extraterritorial applkation of their objectives, in ,r.y view
would not survive a legal challenge in US courts. I

The bottom line is that, in my view
standing in the way of imediate there is ncthing

implementat& af the IATPIntercarrier Agreement by the simple waiver of the limit 0;
liability, either by (1) each carrier saying SO,
stamped on the ticket or, if required, (2) a statement
existing conditions of carriage. (3) ultimate amendment of

I am puzzled as to why IAT'A has not filed the Agreement
to date with the WT.



T O M P K I N S ,  H A R A K A S ,  ELSASSE:R & TOMPKINS

klr. hrna S. Clark
Jarwary 22, 1996
Fage 2

Sest personal regards.

Sincerely yours, .

cc: Eioichi Abe, Esq.
Vice President
Legal kff airs Department
Japan Airlines Co., Ltd.

Gearge N. Tompkins, Jr.

Susumi Miyoshi, Esq.
Vice President and Regional Manager
Mid-Atlantic Regim
Zapan Airlines CO., Ltd,



z1- v. KOREAN AIR LINES
- U.S. -

Noa. 9 4 - 1 3 6 1 ,  94-1473
January 16, 1996

1. The English word lldamagerT and tzhe official French word
rfdammageft as LS& in eie 1-1 or the Convention are
to be ~&rst~od in their distinctively legal sense to
mean 0;lly legdly cognizab2~ harm.

2 . The official French ~3rd "dornmage" in Article 17 mems
legally cognizable harm but Article 17 leaves it to
adjudicating courts to specify what harm is co@.zable.

3, Article 24 means that, in b,n arJtion brought under
Article 17, the law of the Convention does not affect
the substantive questiom of who may bring suit and
what they ntay be compensated for. Those qllestions are
TV be answered by the domestic law selected by the
courts of the contracting states. Article 24 makes
clear that the Convention left to domestic law the
qucGticns of who may recover and what compensatory
damages are available to them-

4- The question of who is antitled to a damages award is 31
substantive and not a procedural matter and Article 24
deals with substantive and not procedural matters. TC
read Article 24 to relate to pxocedr;ral  matters wodld
render Article ~(2) superfluous.

5. The questions of who may recover and what compensatory
damages they may receive are unresolved by the
Ccxwention md are left to private international law -
tG the &Ye&t or' jurisprudence kncwn as conflict of laws,
dealing with the application of varying domestic laws
to disputes that have an interstate or international
component.

6. Choice cf law 4-S determined by the forum jurisdiction.
Article 24 leaves to the forum the choice of which

sovereign's domestic law to apply.
7. The Convention contains 130 rtrle of law 021 types of

recoverable compensatory damages-

8. The Convention does not empower US ccurts to &uelo_r,
some cbruwn law rule of the types of recoverable
co~nsatory damages in Convention cases.



; -

0d. Congress alone may choose to enact special provisions
on types of recoverable compensatory damages in Warsaw
Convention cases. Absent such legislation, Articles 17

vi& nh+hq4 . I

10.

11.

12.

authorizing US courts to-apply the law-that would
govern in the absence of the Warsaw Convention.

The types of recoverable compensatory damages in Warsaw
Convention cases is not an area in which the
imposition of uniformity was found feasible by the

drafters of the Convention.

The Convention neither adopted any uniform rule of its
Qwnr a6 to types of recoverable damages, nor authorized
national courts to pursue uniformity in deroaation of
otherwise applicable law.

Articles 17 and 24(2> of the Warsaw Convention permit
compensation only for legally cognizable harm, but
leave the specification of what harm is legally
cogr,izable to the domestic law applicable under the
fomm's choice-of-law rules.

-.
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From: MOWT04J
To: CLARKL
Date: 19 January, 1996 04:04

ZCZC 033 190904JAN96
GD YULDLXB
.MOWT04J 190903 19 JAN 96
*All-N: MRLORNE CLARK

GENERAL COUNSEL AND CORPORATE SECRETARY
RE: LEGAL MEETING RE IMPLIMENTATION

OF IATA INTERCARRIER AGREEMENT
MAIMI, JANUARY 31 - FEBRUARY 1,1996

DEAR MR.CLARK
THANK YOU FOR YOUR KIND INVITATION TO THE MIAMI MEETING OF THE

LAG. REGRET TO ADVISE THAT DUE TO A NUMBER OF APPOINTMENTS OF AN
EXTREME URGENCY DURING THE PROPOSED DATES. I’LL BE UNABLE TO

- PARTICIPATE IN THE MEETING. HOWEVER I’LL DO MY BEST TO PROVIDE THE
SECRETARIAT WITH OUR VIEW ON IIA’S IMPLEMENTATION IN RUSSIA BEFORE
JANUARY 23,1996.

KINDEST PERSONAL REGARDS.
VALENTINE E. LEPIKHOV, DIRECTOR LEGAL AND INSURANCE AFFAIRS.

l

Page 1
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[PAX No, (571)413-91781

TO: Wr. Lolcne Clark - General Counsel and Corporate
SeCWdx=y,  IATA

FROM 1 Ernearto Vbecpsz Rocha - Exeuutive Director

DATE : January 19, 1996 PAGES t 3 (including this)

REP : Legal +dvicrory Subcommittee on Liability
Miami., January 310Februcrxy  1, 1996

D e a r  Lorne,

As requested plea&e find enclosed the general statement of
AITAL to be colnaideredl  during the next legal xneeting in Miami.

1 would highly appreciate your confirmation that thie statement
will be includedin the meeting docuxnentatioo.

Looking focwazd to seeing you personally,1 mmain cordially
youre,

Erneato Vtiquea Rocha
Exeoutive(DSXS'Etor

SEDE 8DCUdL:  P A N A M A  R P .  - SEM EXCUTIVA: SANTA FE DL tlOGOTA..  WOMRlA
Oife~cM Portal: Ap~rbda Atreo  BBQ4$t  - Bogoti, Colombls l 7eletlpo AffiALXO . Teltfonor:  (5711413 9387 - I571 1285 787?  - Fati: (571) 413 Q178
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Info. Paper 1.
. LLOYD’S5 AVIATION LAW

Vol. 14, No. 23 December 1, 1 QQ!

CONTENTS
Warsaw Conventlon
IATA Intercarrier Agreement - The Trojan
Horse for a fifth junsdiction?  . . . . . . . . . . . . . .p.

Damages
Economic loss rule precludes recovery for
damage to engine . . . . . . . . . . . . . . . . . . . . . . .p. 4

Alt Carrier Uabillty

Warsaw Convention

Editor’s Note: Wd are grateful to Sean Gates, a
Partner with Beaumont and Son, London, England,
for preparing the following article.

IATA Intercarrier Agreement - The
Trojan Horse for a fifth jurisdiction?

AT THE RECENT Lloyds of London Press Seminar
those concerned with the practical implications of
the IATA Intercarrier Agreement were given further
food for thought when the topic was debated by a
panel including Lome Clark, General Counsel and
Corporate Secretary of IATA and Frederik Sorensen,
Head of Air Transport Policy Division, DG VII
European Commission.

Mr. Clark introduced the discussion by sum-
marising  the efforts directed by IATA to resolve the
difficulties caused by the low limit of liability to be
found in the Warsaw Convention (in both the
amended and unamended forms) for passenger in-
jury and death claims arising out of accidents
during the course of international carriage by air.
He recited the unsuccessful attempts of States repre-
sented at successive Convention drafting meetings
over many years to devise’ ~iy?rs#y,.acceptable
amendments to improve the position of passengers
and their heirs, although diplomatically forbearing
from pointing out that the United States was the
rock upon which those efforts foundered. Mr. Clark
was proud, in the light of those failures, that within
a period of six months carriers had been able to
formulate an agreement which, if implemented,
would achieve that which had eluded Governments
for so many years.

Mr. Clark accepted that the drafting of the In-
tercarrier Agreement had necessarily been ac-
celerated, perhaps more than was desirable, by the
need for a speedy resolution to the problem but that
nevertheless the document which gave carriers a
number of options to pursue could form the
framework of a solution to the problem of the limits
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without losing the benefits of the Convention. He did
not recite them, but the remaining benefits of the
Convention for carriers after the removal of limits and
with the addition of the domicile provision (of which
more below) can only be the prevention of forum
shopping and particularly of plaintiffs taking non U.S.
cases to that countqts courts.

Attentive readers of ,tie Agreement would
agree with Mr. Clark as to the quality of its
draftsmanship and wonder at what, in my view, is
the somewhat misleading nature of the explanatory
note attached by IATA. This states that carriers have
an option of offering plaintiffs the right to have
principles governing their claim and the amount of
any compensation pursuant to such principles
decided in accordance with the laws of the country
of their domicile, as determined by the court having
jurisdiction under the Convention.

It needs hardly be remarked that the cost of
educating a court in Country A (the Convention
country) about the laws governing compensation in
Country B (the domicile country) will be substan-
tial. Each party will need lawyers from both
countries, and the Court will probably appoint it’s
own expert legal adviser from Countiy B. Given the
strict liability imposed in the Convention as
amended by the Intercarrier Agreement, the carrier
(or more particularly its insurers) will find itself
sustaining an army of legal expertise.

To return to the question of whether the
Agreement gives an option to carriers in the matter
of domicile, it must be observed that the Agreement
is “to take action” to waive the limit of liability on
damages for death, wounding or bodily injury of
passengers “so that recoverable compensatory
damages may be determined and awarded by refer-
ence to the law of the domicile $ -the passenger?. I ,. .

The explanatory note states “such waiver by a
carrier may be made to the extent required to per-
mit the law of the domicile of the passenger to
govern the detexmination  and award of the
recoverable compensatory damages under the Inter-
carrier Agreement. But this is an option (emphasis
added). Should a carrier wish to waive the limits of
liability but not insist on the law of the domicile of
the passenger governing the calculation of the
recoverable compensatory damages, or not be so re-
quired by a Governmental Authority, it may rely on
the law of the court to which the,case is submitted”.

The terms of the Agreement are clear. They are
that the carriers will “take  action to” waive the
limits so that damages may be determined  by refer-

2

ence to the law of domicile. The terms of the ex-
planatory note are equally clear. It states this waiver
is optional. It was suggested that the word “may”
(italicised above) achieves this purpose. However
the words “so that” (also italicised) suggest an im-
perative rather than an alternative, the whole
phrase thus meaning “in order that damages can be
determined...” rather than “so that damages can at
the carrier’s express option be determined. . . ,”

Leaving aside other less significant drafting
quiddities, one might usefully speculate how a docu-
ment of _ this importance could include the word
domicile in any event. Domicile is a concept that
has probably given rise to as much litigation as any
other in the English language. In English law, one
has a domicile of birth which may be changed to a
domicile of choice. Establishing a domicile of choice
involves principally proof of the intention of the per-
son concerned. In the case of a deceased passenger,
this proof will be found, inter alia, in the testimony
of his closest relatives. Their evidence in the context
of a dispute arising out of the Intercarrier Agree-
ment can be expected not to be impartial in view of
the benefits flowing to them from establishment of a
domicile of choice in a country with high levels of
damages.

In the letter enclosing the explanatory note at-
tached to the Agreement from IATA, Lome Clark ex-
plains “with respect to the law of the domicile,
domicile has, of course, the same meaning in the
Agreement as it does in Article 28 of the Warsaw
Convention”. However in the English (as opposed to
US.) version of the Convention (adopted by the
majority of Commonwealth countries including
IATA’s Canadian domicile!) Article 28 does not refer
to domicile. Instead, and probably because of the
difficulties that could be expected to arise from
domicile, reference-is-made t~&~p~i$~l~-of’
residence which is less amenable to abuse. Further,
personal domicile is not a factor in Article 28 and
corporate domicile (as used in Article 28) and per-
sonal domicile, as used in the Intercarrier Agree-
ment option, are determined by the application of
different standards.

On its own, domicile can be seen to give rise
to uncertainty but other developments adumbrated
at the Seminar make the expression appear also as
the precursor of a more expensive possibility. Con-
cern was expressed at the signing of the intercarrier
Agreement in Malaysia by some canier~ that certain
U.S. cazriers were working with the U.S. Depart-
ment of Transportation on an amendment of their
tariff conditions incorporating the spirit bf the Inter-
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carrier Agreement with the additional provision that
U.S. passengers ticketed on a U.S. carrier injured or
killed anywhere in the world will be entitled to sue
that U.S. carrier in the Untied States. In itself, that
is not a bold departure from the provisions of the
Convention which would in any event entitle pas-
sengers to sue U.S. carriers in the U.S. Courts with
jurisdiction over the carrier’s head office (domicile)
under Article 28. For U.S. carriers, necessarily that
would include a U.S. jurisdiction.

The concern expressed in Kuala Lumpur was
that the Department of Transportation would im-
pose on foreign carriers a similar provision entitling
U.S. domiciled passengers to sue in the U.S. if those
carriers wish to continue to operate into the United
States. This concern appeared to be confirmed at
the Seminar. This would add a fifih jutidicrion to
the Convention’s four existing choices. Seen in the
light of the imposition of a fifth jurisdiction, the
IATA Intercarrier Agreement’s incorporation of a
domicile provision can be seen not as a destination
but as a stepping stone. Perhaps instead of assault,
one might describe it as assault with a deadly
weapon! The last provision of any benefit to the car-
rier in the Convention would, with the imposition of
this provision, be lost.

There is, of course a history of unilateral treaty-
breaking action by the United States in the form of
the Montreal Agreement CAB148900. That provision
was forced on carriers with a threat that failure to
accede would preclude those carriers from operating
into the United States. This is, of course, reminiscent
of the threats alleged to have been made by the DOT
in relation to the formation of the Intercarrier Agree-
ment that the U.S. would denounce the Convention
system if carriers did not fall into line originally with
the Supplementary Compensation. *Plan and now with
the even more generous Intercarrier Agreement.

Of course this threat is only reported by third
parties. It is a rumour.  It nevertheless seems to have
been sufficient to persuade carriers into unilaterally
imposing upon themselves strict liability without
limit. An industry willing to mutilate itself in this
way must seem to the bureaucrats regulating their
affairs unlikely to resist further impositions for the
ostensible benefit of consumers and the greater
glory of the bureaucrats!

At the seminar Mr. Sorensen indicated that he
was proposing similar steps on behalf of the EC, at
least to the extent of obliging European carriers to
offer European passengers a fifth jurisdiction. With
these two examples, it seems unlikely that other
countries will resist the further flaying of the Airline

industry by similar or even more onerous provisions.
Perhaps all carriers should simply agree that any ac-
cident any where should be regulated by the courts
of Harris County, Texas!

Little surprise should be expressed at the ap-
parent willingness of the EC to align itself with the
treaty-busting tendency of the United States. The
abolition of the limit will have budgetary implica-
tions, particularly in civil law members of the com-
munity, for social and health insurers. The obliga-
tion on these insurers is to provide cradle to grave
support for members; and to subrogate against tort
feasors whose actions have led to such dependency.
In the past, subrogation claims have been resisted
by reliance on the limits. Informal advice from
lawyers in various of these countries suggest sub-
rogation claims will not be easily defended by the
inclusion of the “no subrogation’* clause in the
Agreement. One observer at least has commented
that the capitalised value of these subrogated claims
could dwarf the average U.S. or Japanese award.

The references to strict liability in this text are,
in my opinion, advised. The explanatory note to the
Intercarrier Agreement refers to defences available
after it’s adoption. This is a perpetuation of the
myth that Article 20 defences in the Convention
have real force and effect. Article 20 provides that
the carrier can avoid liability if it can prove that it
took all necessary measures to avoid the damage or
that it was impossible for it to take such measures.
If the defence so called provided by this Article had
any value, one would have expected it to have been
the subject of frequent litigation in the 65 year life
of the Convention. Apart from a couple of probably
unreliable decisions, that is not the case and there
should be no illusion amongst those executing the
Agreement that there is a defence. to .be found in -
this Article other than in the most extreme and un-
likely of circumstances.

Fortunately although a number of carriers have
already executed the document, it has yet to come
into force. There is still time for carriers to ponder the
implications of the Agreement and the likely grafting
on it of fifth jurisdiction provisions around the world.
No persuasive reason has been advanced and there
can be no justifiable. reason for catriers to impose
upon themselves strict liability in jurisdictions where
strict liability is not the inevitable consequence of
operating Airlines. There is no moral or other justifica-
tion for retaining a limit of liability in respect of death
or personal injury of passengers but eveq reason to
go as far as but no further than U.S. domestic carriers
by accepting liability for negligence and retaining

3



the right to defend conduct which is not negligent.
To take such a stance would send a clear message
to Governments seeking to impose a fifth jurisdic-
tion that carriers can and will oppose any such at-
tempt. Easy recourse may be had to the Convention
for that purpose and Governments would bilk their
treaty obligations at their peril. Failure to take some
stand must inevitably increase carriers exposure far
beyond that discussed in the context of the Agree-
ment alone and if liabiiity exposure increases, even-
tually, at some time, so must premiums. If, on the
other hand, the Intercarrier Agreement replete with
a fifth jurisdiction clause is adopted, then let it be
clearly understood that it is my intention per-
manently to reside in Harris County, Texas! ,~

AVIATION LAW
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EU TAKES TOUGH STANCE ON AIRLINE LIABILITY
(Wall Street Journal, 21 December, 1995)

BRUSSELS - In a proposal that changes the face of the world-wide debate over
airline liability, the European Commission called for European carriers to be held strictly
liable for damages up to 100,000 European currency units ($128,000) per passenger
for accidents on both international and domestic flights.

In addition, existing national limits on liability would be scrapped, so even higher
damage awards could be assessed if negligence is proved. Also, carriers would have to
make an initial payment within 10 days of 50,000 ECUs to the relatives of people killed
in air crashes, on grounds that they often face acute financial difficulties.

The proposal, which must be approved by EU governments, was enthusiastically
welcomed by consumer advocates, but it was bitterly criticized by the 24,member
Association of European Airlines. The AEA said that the proposed rule on strict liability -
or liability without any showing of fault on the carrier‘s part - could open the door to
floods of unwarranted damage claims.

‘A Bit Sfrange’
“If an aircraft enters turbulence, and a passenger gets hurt because he didn’t fasten

his seatbelt - even though the ‘fasten seatbelt’ sign is on - the airline would have to pay”
under strict liability, said Karl-Heinz Neumeister, secretary general of the AEA. “That’s a
bit strange compared to the way other things work in life, like liability with a car.”

But the commission insisted that strict liability would help EU consumers: “If you’re
dealing with something like a terrorist attack,” says an EU official, “the average family
can’t afford the cost of a IO-year trial to prove whether the airline took the necessary
precautions.”

The new EU plan stems from ongoing global efforts to reform the antiquated 1929
Warsaw Convention on air liability. It goes well beyond, however, voluntary rules
adopted in October by the International Air Transport Association. Those rules would
abolish liability limits if negligence is shown, but allow for strict liability only if a carrier
voluntarily chooses to submit itself to such a standard. .

Tepid Approach
The EU initiative largely mirrors Japanese rules, and it reflects, say aviation experts,

the commission’s dissatisfaction with what it sees as a tepid approach by the carriers
themselves under the IATA framework.

“The EU is seeking to impose a much higher level of consumer protection than what
the airlines will accept themselves,” said Peter Martin, an aviation lawyer with the firm
Frere Cholmely Bischoff in London. Whire the IATA refbrms would help bring the
international law up to date, he said, it’s clear that EU Transport Commissioner Neil
Kinnock “has stolen IATA’s thunder” with his bolder plan.
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Adoption of strict liability by the EU, said Mr. Martin, would put pressure on other
carriers serving Europe, including those from the U.S., to also adopt such a rule on their
international flights. ‘While it would be a pretty unattractive proposition for EU airlines to
campaign on the fact that they offered higher payouts” for accidents, he said, “the word
is sure to get around.’

A spokesman for the Geneva-based IATA said it was too early to say whether Mr.
Kinnock’s proposal would be a “help or a hindrance” to the group’s proposed inter-
carrier agreement, which has so far been signed by 12 airlines - including four carriers
based in the EU.

Mr. Kinnock said that it was necessary to have uniform rules under the EU’s single
market, rather than a “fragmented” system that a voluntary approach might invite. But
the European airline trade group, complaining that it wasn’t consulted by the
commission, said it was concerned that the EU approach might delay IATA’s reform
efforts by creating “competition among the regulators.,,.

There was also a dispute between Mr. Kinnock and the airline trade group over the
measure’s impact on airline liability insurance. The commission said the new rules
would cause only a ‘minimal increase” in premium rates, a claim dismissed as a “bit of
rubbish” by the AEA’s Mr. Neumeister, who predicted huge jumps in insurance costs,
especially for small carriers.

In addition to new rules on liability, the EU plan would allow EU citizens to bring a
lawsuit wherever they live, rather than, as under the Warsaw Convention, only where
the carrier is based, the place where the ticket was bought or the flight’s final
destination.

Outdated limits on liability also apply to other transport sectors, such as shipping and
rail transport. For his part, Mr. Martin, the aviation lawyer, urged the commission to also
bring its air liability crusade down to the ground in future proposals.
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SyllBbus

l l In a tit bmught under Article 17 of the
Warsaw comwltioIa Jgovwaiag  hMn8.l
air k.tmpodatisn,  petitioners e- ad
&halek were awarded loee-of+~ciety
dmaages  for the dsath aft&r mutual relative
who waa a pammger oa rwpodent  Kmm
Air Lind Fought KEOO’7 when it was shot
down over the Sea of Japan The Second
ChuR eett mid9 ti awan& hOMing that
germA maritime  law mapplied  the mbstmtive
compen6atory  damage8 law to be applied in ml
action under the Wtmaw Convenhn and
that, under  6uch law, a plaintiff can recovex
for lops of society  only if ha was the dscedent’s
dcpcldent at the ti=M of de& The conif
con&&d that M&&k had nut estsblirhed
dependent  6tatta~ end mm&d f o r  the
Didrid C o u r t  to detennb w h e t h e r
2ichemm.n wa;6 a dependent  of the decodent.

H&k In a suit brought m&w  Article 17, a
plfiiatifr m a y  not remer 106wAoci8ty
damages for the death of a relative in a plme
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crMhonthehigh8e8I3,withiBthem8aningof ’
the Death an the High sea6 Act (DOHSN.  P$L
4-15.

b) Haviag con&dad  that  wxapmmble
harPrietobwMm&acdbydom&iclaw,the
next logical qlmsLicm  eoulcl  be that of which
llm?reign’e  domestic law. In thi6 cae,  the
Court need not engage in this in&y, becauee
thepartieshave~thattitheiasueof
compensable harm is uarrw4lved  by the
Wamaw C!om~  i t  ia gmmaed in tlx
pre6eBt cam by the law~of the Uniw Sbtes.
The final unrePalved  cpestio~ ie th8a which
pzabdar tJz&fd stat&a l a w  epplies.  ThJz
death that occtmed here falls within the
litikrPrsufDO~I?fil,enditiswe~
cwrhed that thase  teTT!lm apply to airplsne
crabs. Si.nse mctawery in a 0 761 suit is
limbd to peclmwy dlunap% 0 762,
petitionem canxmt reawmr fo;r lOerr af mietp
under DoH8A. Moreo~ex, where  DOWA
applies, neith8r &ate lan nm ge.nf2ra.l
*xmmitime law can pnwi& a bash for rdcdrefy
of lom=Of= mddiY@ daxnalp#* Becauee
pf3titioMr6  are not &xltiw  to re!cbves  lacs-of-
scJde& damagall  under Do- thif3 court
nfwcl not lllesch the qu86tioR  whether, under
&6nCd maritime law, depew ir a
pr6requiai~ for lorfwf-ewicty  danmgea. pp.
124s.

43 F. 3d 18, ~&ID&  in part and rcwemd
iR part-

SCAX,U,  Y.,  d&hued fhe opinion for a
unaninurnoc&.

Copr. a We& 1906  No claim to orig. U.S. govt. worhe
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JUSITCE SCALIA Qhmd the opinion of
the Court.

Thir cam plw4mt6 the quatim whether,  in
amithr~underArticle~7ufthcWar6aw
coAYotion  governinf  lxlbrAational  8ir
tzamspotiatioq  Cfnnmntien for the WticlatiM
of ceoltain Ruler Relating to -0~
9h9’0It8th b h, &t. 12, 19=,49 &et.
3000, T-S. No- 876 (19a4) kqxiati  in note
following 49 US-C. App, $ 1602 (1988 cd-)), a
pl8iAtm xa8y r6coYer &uMge8 far low of
m&?ty  resulting hza th6 d&h ef 8 relatiw
inapknema&onthehfghEeu.

I

l Z On September 1,1983,  Karean Air Lines
Flight KEoo7,  $A route ikunl  Aachorage,
Alacika,to~SouthXaza~~edhb
8i.r space of the soviet unim md was 6hot
down over the Sea of Japur Au 269 pmnrr
oa bo8rd were killed, includiag Muriel Kale.
Petitioxmrs  Mwjarie  ZichLaman aad Muriel
Mahal&, K a l e ’ s  si6tar and mether,
r66pectively, 6ved re6porldent  Icor6an Aii
Lime co., qti mAL) in tbfi urrked  statarr
Dietrict Court for the SouUwm  Dtrtrict  of New
York Petitiomr6  final amended compla&t
wntlntd the CouDfib,  63a#sl&  reapectivdy,
“pcrrpsrw  conventiea,” m8th on th6 High
seaa Act,* and “Consdaus Pain mld
Suffering.” At issue here U only the Warsaw
conventim  count, in which putitiontr@  lulugbt
“judgmmt  againcrt  KAL  fcu thsk ptcun&w
damages,forthsir~andme~anguilh,
fbr the lass of the dscedsnt’r  e and
compnimmh.ip, a n d  f a r  tb dmdent’e
am6ciouB pain d lL!ufreW.’ Agp. 29.

A l o n g  with 0th f~Gourt action6
ari6ing out of thfa KAL crrmh# p6titfaacrs’ cam
w;llb traderred  te tha United Statea oirrbict
Caurt f u r  t h e  Di8trict 0f Calumbia fm
comolk&ed  pmceew on co-a is#u~  of
liability. mere, 8 jury fmmd that  the
deetnxtion of’]Flight BE007 wau pm&ns&ly
cawed by “willfbl rniscmduct” of the ffight
cmw, thus Lifting the W8mw Canvention’e
S’76.000  c a p  e n  damam. see warfmw
CCIX~V~~O~  Art. 25,49  ht. 302@ order 0f
Civil Aeronautica  Bo& Appwing  Inmates
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KXe  ~6: 1996 WL i2ae,  l 3 N.I.S.))

21, 1988, 37 P. &i 804 (CA2 19941 (Lockcrbie
ID, cert. denied sub IY)PCI, Pan h&ran
Worid  Ahmya, Inc. v. ~~~ISUCOO,  6U U.S.
U!395),  it held that gfarmil xtwithe 1G
mpplird the aubmmtive 18~ af mnp=mm~
~6tObU&bdin6nBctionundkthe
Wmww Comention 43 F. 3d 18, 21-22
msa. 7%e!&  folloMing ita 4ie&ion  in
Lockcrbie  II, it held that, undu gmmral
m8ritjJn8 hw, a pl&intiffi8 an- to rocov8r
loa3-of-~ety damager, but only if he was a
dfpndentofthedswdant&thc~of
death. 43 F, 3d, at 22. The court uwhded
th8taI4rYxmtkmailmWB!mmlekh8dnat
estsblished  that rtcrfur,  and themfke vacated
her award;  it XWL8ddtothOI)iobcictCOurt
for detxxmimtion of whether Zichennan was a
depend& of Kale. Ibid.

In the petian fbr cortjafoi,  petitioflGtp
CoNtended  that rlndm gmmral xxmaJn6  law
depended  is nut a equiremarxt  for
recovwing lam&mciety  dazxmgm. kr a cro66-
petition, KAL cod that the Warsaw
Convention doer mt allow kmwf-society
damages in tbi.8 ca69, regar&ma  of
dependency. we ma&d catiorilri.

II

Article!  17 eftzhe mmaw  comq 8B Bet
forth ti the Ofkial American trmd8tion  of
the golf- RePcll  tert,  pvidee  88 follcwprr:
The clmier  lilhall  b e  l i a b l e  fi3-r  damage
tsuuhmd i n  the e v e n t  of the de&h  o r
w3un&gofapmemg~or~otherbaIily
iajurgmfkedbyapmwmgw~ifthe 8ccideti
which cawed  the damage eb austaimd  took
place on basrd the aim& # in the COUXIW  of
any of the opmation8 of l abar~ or
dirernbsaking.” 4 9  stat.  3 0 1 8  (emphsaie
added.  The first sud prbc&aI qutstian before
IS ie whether  lass af mcisty of a rektive  ie
made recoverable by this pro+irdon,

I t  irr obvimle t h a t  the Engli8h word
*d8m8gew or '%arm"-or in tb odicifil t8Xt of
the Convention, the French wcmi *dommage  H
cFN21-can be applied to an tx!mmely wide
nmge o f  phemm fhm the mdiul
expanses incurred tldl a mmdt oflliole’e jadwiee
cfor whkh every legal sgcrtclm  would pmtide
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of OUB p r o vide8 pavcdent for th8 adoption 6f
French law in mch &h&L ‘La Ploy4 ape looked
to Prench law to &anniw whetb “kian
cnlwweue * hd8e.d mea nt (an it hd been
t?e %odily ~“-wt to determine
the 6lab8Bquent  que8tiozl (asurvs lent tu the
qmetim at imae h) ah&her %Uy hqju#
oIwmp888ed  peychic  iqjwy. see 499 u. 9.. at
536-540. hd in aakfil, ome we had
debmaimd that in French legal taxmbmbgy
the word “accident  ’ dimed to an unfbreoeuI
event, we did mt AvthQr i.mpie whether
French courta weaald cozmider the erant at
ima in the cam uafbr66mn; we made th8t
judgmc& for omielv8s. &a 470 U. s., at 406-
407.

I t  i s  partbuhly implatludble that  “th
6hared  expctatimu of ths contra*
partio8,”  id, rt 399, ware that thdr tlLb]rr)  Iam
of the Renda language w&d e%ct a&p&a
of the preciee nale 8pgusd in France 88 to
w h a t  cam&u- legdy tignimbh harm.
Thoee involwd in t h e  negutiAm  ;ullj,
adeptien of the Cm&on could xmt have
bccnignoraratofth0facttbatthelawonthis
point v&&b d&v hm juridktdn tB
jalrwicti~  and OpeQI emn &fiath b #tatut0
dthin a ringle j&&i&ion Jut u we fouad
i t  “unljhly” in Fluyd that Convention
Oignatori86 =Odd have undemtood  the Qanera]
t0m”lauioncmpo&le’toconferaea~of
a c t i o n  fmihble  tu&r  l%eneh  law b u t
war~grrizad~manyotbar~,sEe499
U. S., at 540, 10 al.80 in the pramt cam we
f i n d  i t  unlike&  that tiy w&d have
understalxl Article  17’6 Ilm o f  Qm g8nerel
torm ‘domge n to requkr, ccianpenotltirm  fbr
olexnelrts of harm recognisA in &ace but
-a- elsBwhem,  er t o  fmbid
Conrlpemeen f o r elsxnerft6  of harm
UnrecQgaized  i n  F r a n c s  b u t  n!aqpid
ebowhiaro.  Many 8i.gdmy rmtione, iaduding
czaih66lovakia,  Denma’k c)ctmaay,  tile
Nethrrld,  the Soviet  Union, and Smden
did not, even many years afk the Wmmw
Convention, rewgn& a calm of a&Cm f0r
mmpecuniiuy  harm msultiag fiodl wexq@
death,  8ee 11 Intamatioaai Encywdia  of
hnparative  Lawp: Torte, ch. B, pp. 15.18 (A
Yknc ed. 1972k Flay& +upaa, at 6444545,  a
10.
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alro apply, without plcclcjudiee  tu the q=hom
a6torhoaretheparwrnrwhobnvetheright
to bring  sui t  ad w h a t  ;uI their  respective
rlgkta.” 49 Stat. 3020 bmphada added). cE”N31
l%emoet~turalzs8dingafthi8Articleis
that, in 8n actioa baaught under Aitfclo 17,
the law of the Cmveation doefi zmt  a&t tb
aubetuctirc quea d who m bea& suit
and what thy may be corn- for. Those
queetianr; are to be axlsmred by the dcmestlc
law 8elwtedby  the courtsoftb m
stat88. Petitionera c.onbnd  thrt, becaurs
Airtide 24 refeor la tha partrod  “luqpectiw
righta,” this pxwbim d&m to doxamtic  Ia-
o&v on the ‘Iprdural” issuer of who haa
ut~toeumt!uKlhowtheproct~ofa
cbmageu  awmi uadtw Article  17 ihojd be
dividedemongeligiblaI?lrimldn  Ii&armt
mnfomthattheqru~afw&bOAtitled
toaciamagermmrtiirproudursl;  andFnmy
event limitsng Article 24 ta pcedural itmen
wouldren&r  it Bllpu!rfluouu, dncu Article 2w
pruvider that ‘@rqa ofpm~ ShrJl be
goveed  by the Isa of the court to &ich the
caua  is Bublnimd” 49 S t a t .  5021.  M&t
impmtarrtly,  petit&m& m8diag o f  Arti&
24@hVWldprothXC0a~~gfmeinWtich
1929 krancb law (emb&ed in the Ctmveatiod
dtwmainae  what hanm arbing o u t  o f
i3atem2ltisnal air ti&nts rnti be
Mmmihd,  w h i l e  currmnt  &aneertic  law
t8bemlbewhoiumtitldtoth8~mnity
und how it ia to be dided atBwrg claimantb.
When premmi with aa @qua@ plausible
reading of Article 24 that lead8 to a mom
caqndmdble redt4hat the Convention  left
to domestic  law the questha ef w h o  m a y
recover and what cxmqwmatiry  dmnageu  8re
available ta them-we dtcht  ta embraa d
rtiding that would prm&ca  the melange of
F’mnch d domeutic  l a w  piopbeed  b y
petitionerl3.

FN3. T h e  pvqcLiag Pmocb tczr  o f  Article 2 4
pravidsr:  L(1) Dura lea cm prmwr aua arMeo 18 et
19toule&a+4~. . I a CplstqlJe  titre qw
COroirtWp8ANcpre~ quo da88 la i34mfGom
et iid& pGv!Aau pu la prwum CtmVzl)ci~- ‘(2)
Dana  lu GW pmvw  a 1*&c&  I ? .  r’mppiiquea
egdcE8~ la fihpdhw  & ralhu plvcodco5
sum pmjuhec d e  h deplrimiarbion  dw pvrrwpao
quiocrtkdmird’agiret&)unrhi@~ak.*
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o f  poivate ixxtumatiopsl law Bhouu km
mgdatd izdqmbdy [sic1 b’om the praaent
CozwentiorLe Repoti  uf the Third seMiol3  of
CITEJA by Hemy do Vor (Sept. 26, 19281,
repTh&d ill second htamatid C0af~llc8
cm ?Vivate Aartxamtical L a w  lblimter,
Warmw 1920, 255 OR. Ho- & D. Legrez
trad. 1976).

Ebthth8as8tatcmblztrmnLnclearthatthe
quemons of who ruay recover, and what
CompeMatory  dasmgm * 4rrg meGive* were
regarded  na izt9dmbd; aad that buth opem
urzrrroso1v.d  b y  the ckmmtion  and 188 to
“private i33tamational  law”-Le., to the ama of
Jlnigm&M w e  call
LiPg

“canflict of laws,”
w i t h  dihe application of wrying

tiomeutic laws to cli6putM that have an
iilabmtrb or -anal compon6nt.

We are unperumded  by petitioasrs’ reliance
on the CoInmrst of ptench delegate Gmgee
Ripart, M-, a8 une badis far rejodag
applis2ltioIl  of dauwtic law tx? the itimle of
carriers’ vicaricnu liabilie, that  it wdd be
Yhe cmt timn that application afrmtional law
f6 ?fX@Md.* Id, at 66. Reply Brief fir
Petitioners 2=3. Nut only dbes Me remark not
have the autbxi~ of mbmhhm by the
drafbgcomm.ittea,butiti6ag~on
ratharthBna~rhf46pecific~y
upon the ismae hum: what law govarne the
Octtegorg of dlWl#t!6  6dqject to reptmtiond
Ad the gezMralirL1Cinn is d03n0nakably mong
to boot, tic it ir inr-nC--tibia th& Article
24 of the Coavextioa mquirea t)te application
of nationril law to 6ome iarusa

.
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That leaves a 5al questibn mmcb&
whichparti&lawaftheunit8dstat8B
plrovidcs t h e  governing  de? The s8cona
Circuit, moped by the naed TV ‘mnintain a
uniform law ux&r tbn Wamaw  Canveption,”
h e l d  t h a t  geneml mmitkm law gowernrr
c8u#u of a c t i o n  7Jnder tlm thzmeion‘
uohebr the accident mt of which they at&m
oecvr~onlandmonthel@#amu.  43F. 3d,
at 2142. We think not. Au we hare
dimzuu~ecl, the Cofmnkion &a& cant&m M
male of law goveming  the pmumt qucetion;
= dO0U i t  8ZXlpUWm U8 t0 d@dOp BQZM
common-l4w mlmu&r c o v e r  af generaI
admiraltylawor othambe-that df2 mpea-wde
thenoxmalfedmxldi8pmiMaaCmgre~lllag
&core to eMct Bpucid px&i#km  tqqilicable  to
Wamaw-Conventim cams, 88 ume cou1&&8
hare done. see supna, a t  1 1 .  Abnmt meb
legislation, bowcvcr, Articlee 1 7  d 240)
provide rlethiqg mar0 Ihan a paBu=#rough,
autho&hg ua b apply  the law that would
govern in absence of the Wamaw  cmvsntion
Tbum in Little doubt what that law ti .in this
C888.

.
l 8 !3ection 761 of the DOBSA pmvidea:

“Whtntrer the bath o f  a  person &all be
caumd b wmngful act, ne$ect, UT default
otxudngonthebigllB8a6~unds~
leaguebomtbhomof~St8~,0rthe
Dismkt of  Colunbia,  m the Territmiee or
depeties of the United St&o, the
pereonal re!p?e!ue~vc of the deatdent zaay
maintainaRlitfwdamagesil¶thbdirtrict
fzcnlm  o f  thf3 ullitul stater,  i n  a d m i r a l t y ,  f o r
the edwire lame& of the &c&&b Afb,
l!nlBband’ pm child, o? dependsnt rdative
agaiMtth8ve8ue17pafwn,ercotpoTsLfion
which would have been liable ffde~th  bad not
tmaed.” 46 U.S.& App. % 761(1988 ed), The
del3t.h  &ha.. t3cmrmd hue f31s within the
lited terma of this puma ad it ir well
86tai8hed that thoua titeral tarm8 apply to
ai.?plan8craBhea  sue EzecuWe Jet Aviation,
Inc. v. Cleveland, 409 U.S. 249, 263.264
(1972). Section 762 of DOBSA  pmidae that
the recovery in a mit under d 761 “M be a

Copr. o Weet  1696 No claim ti orig, US. govt. work



Accordingly, that padon of tba S4cond
Circuit judgmant  permitting z- to
r e c o v e r  bmQf4aociety  daxMgeD  i f  rbe can
establish bar depmdmcy 01) th& decedent ie
reversed,Md~partionofthe~nt
vacating the mvd of loashocietp damage6
toMabalakhw5med.

END OF DOCUMENT
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From: 7-l-Y CONFIRM

Subject: MLADLKM DL34 Briefing re Air Malta Group
Date: 17 January, 1996 18:09

l MlADLKM GVADLXB
.YULDLXB 172209
l DL34

GG027 ATTN: OR CHRISTOPHER SPITERI
AVIATION EUROPE, DEC 14 VOL 5 ISSUE 48, PAGE 3 REPORTS THAT
AIR MALTA GROUP ADDS INSURANCE UNIT. IN CASE YOU DO NOT
HAVE IT, IT READS

1

“THE AIR MALTA GROUP HAS LAUNCHED OSPREY
INSURANCE BROKERS CO. LTD., OFFERING OF BROKERAGE
SERVICES INCLUDING RISK MANAGEMENT, CLAIMS HANDLING
AND CREATION OF INSURANCE PROGRAMMES. A FULLY OWNED
SUBSIDIARY OF AIR MALTA CO. LTD., OSPREY WAS SET UP TO
COMPLEMENT THE ACTIVITIES OF ITS SISTER COMPANY,
SHIELD INSURANCE CO. LTD., WHICH AIR MALTA REGISTERED
THIS YEAR IN GUERNSEY. AIR MALTA SAID OSPREY WILL HAVE
ACCESS TOWORLDWIDE INSURANCE MARKETS THROUGH
OTHER BROKERS”.

WOULD IT BE POSSIBLE TO BRIEF MIAMI MTG ON THIS?

LOOK FORWARD TO SEEING YOU AT THE MTG.

KIND REGARDS
LORNE CLARK
0

Page 1
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December lo,1995

“For the purposes of Article 28 of the [Warsaw] Convention and in addition
to any other place specified in the Article, the contract of international
transportation shall be considered to have been made through the carrier’s
place of business in the territory of the passengers domicile. ”

You asked me:

1. If this clause would be contrary to Article 28 of the Warsaw Convention?
2. If yes, would it not be possible for carriers to apply such a clause

voluntarily?
3. If yes, would it be possible for a government (or for the European Union)

to impose this type of clause on its carriers (excluding foreign airlines)?

Hereafter are the comments in response to these questions.

I - Interpretation of Article 28 of the Warsaw Convention

1. In the official French version, the Warsaw Convention states in Article 28,
paragraph 1, that an action for damages against the carrier “devra e^tre portee,  au choix du
demandeur, dans le territoire du trartsporteur, du siege  principal de son exploitation ou
du lieu ou il posskde un e’tablissemerrt  par le soin duquel le corrtrat a ete’ conclu, soit
devant le tribunal de destination”.

2. In its British translation (schedule I to the carriage by Air and Road Act - 1979),
Article 28 reads:

“An action for damages must be brought, at the option of the plaintiff, in the
territory of one of the High Contracting Parties, either before the court
having jurisdiction where the carrier is ordinarily resident, or has his
principal place of business, or has an establishment by which the contract
has been made or before the court having jurisdiction at the place of
destination.”

3. As a result of Article 28, an action for damages against a carrier MUST be
brought before one of the four jurisdictions mentioned in Article 28.

What are these jurisdictions?

A. The “dortticile”  of the carrier

s:\sh\opinion2.doc
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Judicial decisions rarely use this criterion for establishing jurisdiction for the court
seized of the case. Indeed, if the concept of “domicile” is particularly relevant when the
defendant is a natural person, it is much less for a juridical person (company). For that
reason, there was a reference added in extremis in 1929, to Article 28 covering cases
concerning physical persons (see the Report of the conference, p. 113).

Most courts have interpreted the terms thus used in the Convention as referring,
for natural persons, to their ordinary place of residence, and, for juridical persons, to their
principal place of business or registration. This is particularly the case in the United
States where jurisprudence is clearly established:

- Sabena - 7 Avi - 18.295 (Eastern District of Pennsylvania, 1962)
- Smith v. Canadian Pacific Airways - 12 Avi - 17.143 (2nd Circuit - 197 1)
- Karfunkel v. Air France - 14 Avi - 17.674 (S.D.N.Y. 1977)
- People of the State of Illinois v. Giliberto - 15 Avi - 17.429 (Ill. Sup. Ct -

1978)
- Wygler v. Korean Airlines - 23 Avi - 17.409 (District Columbia Court- 1985)
- Recumar v. KLM - 19 Avi - 17.293 (S.D.N.Y. - 1985)
- Duff v. Varig - 22 Avi - 17.367 (Illinois Court of Appeals - 1989).

Similar solutions have been used in Great Britain (see Shawcross and Beaumont,
No. 438) or in France (see Revue fraryaise  de droit ae’rien  et spatial, 1985, p. 161).

B. The “principal place of business”

This concerns the “nerve center” of the company in question, the place where
basic decisions are made and implemented. It may coincide with the domicile of the
carrier, but it may be different (for example, for the United States, Scott Typewriter Co. v.
Underwood Corp. 17OF, Supp. 862 (S.D.N.Y. 1959); Wood v. United Airlines 216F.
Supp. (E.D.N.Y. 1963)). A company may only have a single principal place of business
(Court of the Eastern District of Pennsylvania - 2 July 1962, I1 Diritto aereo, 1965, p.
335).

C. “The establishment by which the contract has been made”

This criterion has been interpreted literally by European courts (see, for example,
Shawcross and Beaumont no. 441; see also the decision of the Tribunal de premiere
instance de Geneve, Gondrant F&es v. Lai, Revue frarqaise  de droit akrien,  1958, p. 190
- Cour d’appel de Paris, 2 March 1962,,  Herfroy v. Cie portugaise At-top - Revue
fraryaise  de droit ae’rien,  1962, p. 177); Tribunal de Grande instance de Paris, 22 March
197 1 - Revue ghe’rale de 1 ‘Air et de 1 ‘Espace - 1972 - 202 - footnote, by Pontavice).
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On the other hand, it has been interpreted broadly by the courts in the United
States. This interpretation has its origins in the translation into American English of the
French language clause of the Warsaw Convention. Although the British translation
reads “the establishment by which the contract has been made”, the American text
mentions “the place of business through which the contract has been made.‘*

Moreover, some US courts have had the tendency not only to interpret the concept
of establishment broadly, but also to assert their jurisdiction over carriers not established
on United States territory, but having sold a ticket there through the intermediary of a
representative having such an establishment (Bemer v. United Airlines, 3 Avi - 17.169
(N.Y. Sup. Ct. App. Div. - 1956, Revue fraqaise  de droit ae’rien,  1958, p. 195).

Also US courts have established their jurisdiction in a case where a carrier had an
establishment in New York, but the ticket was not sold by that establishment, but by
another carrier located in California (Eck v. United Arab Airlines - 8 Avi - 18.180 (N.Y.
Sup. Ct. App. Div - 1964), quashed by 9 Avi (N.Y. Ct. App. - 1964); 9 Avi - 17.322 (S.D.
N.Y. - 1964) and 17.469 (S.D. N.Y. 1965), quashed by 9 Avi 18.145 (2nd Circuit, 1966).

However, these solutions have been criticised (for example, Pourcelet, Revue
g&z&ale  de Z’Air et de Z’Espace,  1965, p. 177; Shawcross and Beaumont no 441) and
some US courts have been sensitive to such criticisms (for example Mascher  v. Boeing -
13 Avi 18.047 (New York Superior Court, 1975). Yet, US jurisprudence still remains
open in this regard.

D. The place of destination

This criterion of jurisdiction has resulted in considerable jurisprudence. Basically,
it concerns the place of final destination, which is marked on the ticket. Consequently, in
cases of round-trip or circular tickets, the place of destination is the same as that of origin
(for example Galli v. Al Brazilian International Airlines, 7 Avi 17.6 14 - 196 1; and, more
recently, Wyler v. Korean Airlines and Recumar v. KLM mentioned above; Gayda v. Lot,
17 Avi 18.142 (2nd Cir. 1983); Adesina v. Swissair, 21 Avi 17.469 (Sup. Ct. N.Y., App.
Div. 1988); (see also Bundesgerichtshof, 23 March 1976 - Z.L.W. 1976, p. 258; Revue
frayaise  de droit ae’rien,  1977, p. 99).

However, there are difficulties with successive carriers, “open” tickets, or in
certain cases the passengers intent.

For successive carriers, see:
- Al Zanil v. British Airways, 19 Avi 17.646 (2nd Cir. 1985)
- Karfunkel v. Air France mentioned above
- PT Airfast Services, Indonesia v. Sup. Ct of Siskiyan County, 17 Avi 18.087

(C. App. California, 3rd Dist. 1983).



-4-

For “open” tickets, see:
- Acnestad v. Air Canada, 13 Avi 17.515 (24 January 1975)
- Steber v. British Caledonian, 22 Avi 17.211 (C. app. Alabama 1989)
- Lee v. China Airlines, 2 1 Avi 17.129 (S.D. Calif. 1987)

With respect to passenger intent research, see:
- Wyler v. Korean Airlines mentioned above
- In the crash disaster near Warsaw on May 9, 1987 - 22 Avi 17.472 (E.D.N.Y.

1991) (which, different from prevailing jurisprudence, proceeded to such
research).

4. Whatever jurisprudential variations in the interpretation of criteria of jurisdiction
are fixed by the Warsaw Convention, one rule is clearly established. If the action is not in
one of the fora foreseen in the text, the court seized must declare itself incompetent. The
Article 28 list has thus a limiting character. The court will only be able to declare itself
competent by basing itself on the place of the accident or the domicile of the passenger
(see, for example, Rome Court, 20 June 1967, Riuvista di diritto della navigazione, 1969,
II, p. 440, Montessori footnote).

5. During the Guatemala Conference, the United States, concerned to have the
jurisdiction of American courts with respect to their citizens recognised on a wider basis,
however requested and obtained that a fifth jurisdictional competence be added to those
foreseen in the Warsaw Convention (See Mankiewicz, “Le Protocole  de Guatemala”,
Revuefiaryaise  de droit ae’rien,  1972, p. 25).

The Guatemala Protocol added to Article 28 of the Convention a new paragraph
according to which: “in respect of damage resulting from the death, injury or delay of a
passenger or the destruction, loss, damage or delay of baggage, the action may be brought
before one of the Courts mentioned in paragraph 1 of this Article, or in the territory of
one of the High Contracting Parties, before Ye tribunal dans le ressort duquel  le
transporteur possbde un e’tablissement,  si le passager  a son domicile ou sa rtfsiderrce
permanente sur le territoire de la me^me  Haute Partie  Contractante”. This last sentence
reads in English: “The Court within the jurisdiction of which the carrier has an
establishment if the passenger has his domicile or permanent residence in the territory of
the same High Contracting Party.”

These two conditions are cumulative

- The carrier’s possession of an establishment;
- and domicile or permanent residence of the passenger in the country

concerned.
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In applying the Warsaw Convention thus amended, when a carrier has an
establishment in a country, he can be legally pursued either when a ticket has been issued
by such establishment (paragraph 1 of Article 28), or when the passenger has his domicile
or his permanent residence in the same country (new paragraph of Article 28).

On that occasion, the Guatemala Conference had, moreover, discussed at length
what should be understood by “establishment” of the carrier and decided on a rather
extensive concept of the term, while excluding the case of a travel agency (ICAO- Dot
9040 - LU167 - 1 - 1972, pp. 110 and 130, footnote 8). The Guatemala Protocol,
however, not having entered in force, this new jurisdictional basis has not been
incorporated in the Warsaw system.

6. The draft under consideration today has the same goal as the Guatemala Protocol
through the expedient of an interpretation of Warsaw Convention’s Article 28. It
stipulates, in fact, that the carrier contract, for application of Article 28, will be
“considered as having been concluded through the carrier’s establishment located on the
territory of the passenger’s domicile”. In other words, when a passenger is domiciled on
a state’s territory, and the carrier has an establishment on such territory, the carrier
contract will be considered as having been concluded by such establishment.

By a kind of juridical fiction, the contract will be considered as having been
concluded both where the ticket was issued and where the plaintiff has his domicile. On
that basis, a person domiciled, for example, in the United States who buys a ticket
Nairobi - Cairo with an African company may, in case of accident, legally pursue the
company in the United States on the single condition that the company in question has an
establishment in that country ( a concept which, as we have seen, is interpreted broadly by
the US courts).

7. Such a fiction does not strike me as being compatible with Article 28 of the
Warsaw Convention:

A. It should be noted, in the first place, among the criteria for jurisdiction retained by
the Convention, are included not the place the contract was concluded, but the place of
business of the carrier by which the contract has been concluded. Now, if one can
imagine the use of fictions with respect to the juridical operation such as the conclusion
of a contract, it is much more difficult to accept such fictions with respect to a fact (the
circumstance that the contract has been concluded by a particular establishment).

B. This difficulty is still more apparent in the French version (which alone is valid)
of the Warsaw Convention than in the U.S. version, even in the English version. The
terms “par le soin duquel” have, in fact, a material connotation much more concrete than
the “through” used in the American and the “by” in the English.
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C. In reality, the fiction envisaged consists in interpreting the terms “the place where
the carrier has an establishment by (/through) which the contract has been made” as
meaning “the place where the carrier has an establishment, that the contract has or has not
been made by (/through) this establishment, since the passenger has his domicile in such
place”.

Such an interpretation appears to clash with the very text of Article 28 by creating
a new jurisdiction : that of the passenger’s domicile (matched with a condition relating to
the presence of the carrier in such place).

D. Juridical fiction has its limits, namely, those of the agreed conventional text and
good faith in the interpretation and application of this text. The proposed clause appears
to me to be contrary to Article 28.

II - Possible exceptions to Article 28

8. Having thus extracted the meaning of Article 28, it remains to ask under which
conditions it would be possible to make an exception.

9. In this perspective, it should first be recalled that, according to Article 32 of the
Warsaw Convention,

“sent nulles toutes clauses du contrat de transport et toutes conventions
particulieres ant&ieures au dommage par lesquelles les parties dirogeraient aux
regles de la presente convention soit par une determination de la loi applicable,
soit par une modification des regles de competence. Toutefois, dans le transport
de marchandises, les clauses d’arbitrage sont ad&es, dans les limites de la
presente convention, lorsque l’arbitrage doit s’effectuer dans les lieux de
competence des tribunaux prevus & l’article 28, alinea ler.”

In its British translation, this text reads:

“Any clause contained in the contract and all special agreements, entered
into before the damage occurred, by which the parties purport to infringe the rules
laid down by this convention, whether by deciding the law to be applied, or by
altering the rules as to jurisdiction, shall be null and void. Nevertheless, for the
carriage of cargo, arbitration clauses are allowed, subject to this convention, if the
arbitration is to take place within one of the jurisdictions referred to in the fmt
paragraph of article 28.”

Thus, the clauses of the Warsaw Convention about jurisdictional competence
concern law and order (see, for example, Litvine, Droit a&en, 1970, p. 219).
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10. Of course, States parties to the Convention are bound by these provisions and
cannot, without ignoring their international obligations, allow passenger actions in
jurisdictions other than those which are fixed by the list in Article 28. Furthermore, they
cannot ignore the normal rules by encouraging, or by obliging, the carriers to act contrary
to the combined provisions in Articles 28 and 32 (in this respect, see, for example, for
international agreements undertaken with respect to air transport, the decision of the
Court of Justice of the European Communities of April 11, 1989 in the case of Ahmed
Saied Fltigreisen, no. 48 and 49).

11. Also, any clause of a contract of carriage or private agreement entered into
previous to the occurrence of the damages, under which the parties depart from the
Warsaw Convention are legally null and void, especially if they modify the rules of
jurisdictional competence fixed in Article 28. Article 32 prohibits, in other words, any
contractual clause conferring jurisdiction with respect to carriage of passengers.
Therefore, such a clause is null and void, not only when it stipulates a court other than
those foreseen by the Convention, but also when it stipulates in advance one of the
competent courts, depriving the plaintiff of the possibility of the choice that he has under
Article 28 (Du Pontavice, Manuel du droit a&en, vol. 2, p. 155).

12. On the other hand, Article 32 does not prohibit subsequent to the accident, an
agreement between the Parties by which they agree to submit any disagreement to a
particular jurisdiction, for example, that of the plaintiffs domicile. In this perspective,
however, it is useful to recall that, in several countries, the jurisdiction of courts is a
matter of public order and, afterwards, an agreement between the parties may not be
sufficient to permit the judge to rule on the disagreement. Legislative or statutory action
by public authorities may be found necessary, at least in certain cases.

13. To sum up, it seems to me that :

A. the clause proposed is contrary to Article 28 of the Warsaw Convention;

B. the carriers would not be able to include a clause of this type in a carrier contract;

C. the governments would not be able to impose it on them.

14. The only possible solution would be, it seems to me, an offer by which the carriers
declare in advance that, in case of accident, they would be ready, in countries where they
have an establishment, to accept the jurisdiction of the courts of the passenger’s domicile
in cases where the victim of those representing him so desire. This solution would,
however, raise problems in the national law of some countries.

-END-
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Situation en droit fran@ dms la question de ]‘acuon ds eaisses de Shxriti Sociale

1.

2.

3.
. . . -.

les Q&S sont &.ns I’obligation de verscr directemnt  aux victimq ou B lcurs
ayantdroits  lcs prcstations  en nature ou en csp?zc  pr&ucs par la loi;.
ks W&,potteur~  abriens (cornme d’ailleurs tous les responsablc~  d’acckknts)
r&lent par suite aux victimcs ou a leurs ayantdroits des indemnit& CO -ndant
aux dommibaes  subis (hntuellemcnt dans la limite des plafonds). I’taLQm
gJ#k  verdes bar Jes Caissq de ScCurit& so&k gmt ccpendant  dbduiti lors du
cdcul de ccs indemnitbs;

&S asses sent subronck aux droits des victimes ou ayant-droits  et peuvent
rhphr-sur  les auteurs du dommage les sommcs qu’elles ont versks (l& encore
dans la Iimite d’hentuels plafonds).
W. . . s

Social Secwity Funds in Fence:.

I. The fund & obliged to pay directly to the vktims, or their legal representation,
the benefits in kind or the monetary allowance provided by law.

2. Air cambers (as indeed a/l those legally responsible for an accident) then pay
to the victims ortheirassignees compensation corresponding to the damage
sustained (within ceiling limits as applicable). Amounts Mich have already been
paid by the Social Security Fund’, attz however deducted at the time these
compensations are calculated.

3. Social Secutity Funds are subrogated in the tights of the victims or assignees
and may recover all amounts paid, from those responsible for the damage (here
again within ceiling limits if applicable).
.

27 October 1945
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Legal Advisory Subcommittee on Liability
Mj.ami, January 31-February l/96

The IATA Intercarrier Agreement -IIA- adopted ifi Kuala Lumpur on
October 30, 1995 in essence establishes an unlimited liability in
the event of death, wounding or other bodily injury of a passenger,
by waiving the limitations of liability set out in paragraph 1 of
Article 22 of the Warmw Convention/Hague Protocol. In general,
AITAL concur6 with this principle but has recommended its me&erg
to refrain for the time being from signing the TIA until a thorough
analysis of the additional coata the scheme can produce on legal
liability insurance premium6 is made.
Regarding the IIA implementation options through the amendment to
the General Conditions of Carriage of each airline, our position is
a8 follows:

1. Possibility that r e c o v e r a b l e compensatory damages be
determined and granted in accordance with the law af the
domicile of the passenger. We concur, but recognize the
serious legal difficulties that may arise, since, in
accordance with some principles: of civil law, thibl stipulation
may be regarded as contrary to certain basic public policy
principles. We are also aware that it6 implementation may be
very difficult as it could be extremely hard to prove in a
given ca6e the specific contents of the applicable foreign
14w. It is also certain that if such prcwision is not
properly drafted, Article 32 of the Convention will be
breached.

2. Possibility that carriers waive their defenses under Article
20 of the Warsaw Convention, that= is to say that the carrier
is not liable if he proves that he and his agents have taken
all necessary measures to avoid the damage or that it wa6
impossible for them to take such measure6

We do not agree with this option because its acceptance would
imply the establishment of an absolute liability on the pzrrt .
of the carrier.‘ Ab8blute liability i6 admissible as long a6
it is capped with a numerical limitation. Therefore the
establishment of a regime that sets forth an unlimited and
absolute liability 8eems to us completely out of proportion.
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3. Waiver of any defense up to an amount previously established
as maximum compensation. This is the Japanese initiative and
it is also considered unacceptable. A perblon is liable for
his negligent behavior or becaulre the law establishes his
absolute liability, The combination of both tactor in the
same case could be considered illegal under civil law.

4. &stabliehment of a fifth jurisdiction: the law of khe
domicile of the passenger. This new aspect ie nol;
cantetnplatec3 in the IIA and we are certainly against it. In
our belief, it would be an exhorbitant privilege in favor of
the passenger, it would ale0 iWlY WhOUS defense
Difficulties and certainly higher insurance costs, penalizing
the basic interests of airlines.

Apparently in this case U.S. carriers are trying to lead the
implementation of the IIA by making it more accepttile to their own
government. However, if it is a worldwide problem to be dealt with
by consensus, the U.S. should accept that to preserve the ideal
unanimity pretended by the Warsaw Convention j.t is necessary to
make concessions taking into account other foreign interests.
In an extreme case, it would be more appropriate for the U.S. to
sign a Uif ferent agereement from the IIA,-to 6e approved by the U.S.
for traffic originated, destined or with one stopover in it6
territory, In thie case it soul.U be an unilateral position,
explainable perhaps by the particular Interests of the U.S. in this
matter.

Finally, AITAL considers that the longed-for unity to preserve the
Warsaw Convention universality is almost unat;tainable. The
different options included in the IIA, as an l%mbrellam agreement
enabling each company to choose what it deems more appropriate,
lead precisely to a non-existing unity.


